
BURLINGTON NORTHERN
No.

Date....,,...;.:-. ..- ^ ^ RfthStreet

Ff»e S j(/.'MM St. Paul .Minnesota 55101
LAW DEPARTMENT Fee *~*x"** -^ Telephone (612) 298-2121

ICC Washington, D. <V\

February 24, 1981

* 12064
Office of the Secretary s-° 60 19fi.f .:,'
Interstate Commerce Commission "°
Washington, D.C. 20423

Gentlemen:

There is submitted herewith, for filing with the Commission
ci> pursuant to Section 11303 of the Interstate Commerce Act,
^ two original counterparts and one certified true copy of an

'V Agreement to Acquire and Lease dated as of February 6, 1981,
between The Liberty National Leasing Company, as Owner, and
Burlington Northern Inc., the Railroad.

Enclosed is a check payable to the order of the Commission
for $50.00 in payment of the recordation fee.

The names and addresses of the parties to the enclosed
Agreement to Acquire and Lease and the respective capacities
of said parties thereunder are as follows:

Owner: Liberty National Leasing Company
"̂  P. 0. Box 32500
^ Louisville, Kentucky 40232

Railroad: Burlington Northern Inc.
176 East Fifth Street
St. Paul, Minnesota 55101

A general description of the equipment covered by the enclosed
Agreement to Acquire and Lease is attached as Exhibit A.

Each unit of equipment described above will have fastened on
each side thereof a metal plate bearing the following words,
or such words will be otherwise plainly, distinctly, per-
manently and conspicuously marked on each side thereof, in
either case, in letters not less than one inch in height:

"LEASED FROM THE LIBERTY NATIONAL LEASING COMPANY,
LOUISVILLE, KENTUCKY, PURSUANT TO AN AGREEMENT
FILED WITH THE INTERSTATE COMMERCE COMMISSION."



Interstate Commerce Commission
February 24, 1981
Page 2

Such equipment will also be lettered "Burlington Northern Inc.",
"Burlington Northern", "BNI" or "BN", or in some other appro-
priate manner for the purpose of identification of the leasehold
interest of Burlington Northern Inc. therein.

Please return to the individual presenting these documents
for recordation, Mrs. Carolyn H. Kunkel, two of the enclosed
documents, stamped and bearing notation as provided in Section
57.5(a) of the Commission's regulations.

Very truly yours,

Becker
Â si»tant General Solicitor

JWB:jmb

Enclosures
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interstate Commerce Commfefcton
3S.C. 20423

OFFICE OF THE SECRETARY

Jsraes W. Becker
Burlington Northern
176 East Fifth Street
St. Paul, Minnesota 55101

Dear sir:

The enclosed document (s) was recorded pursuant to the provi

sions of Section 11303 of the Interstate Commerce Act, 49 U. S.C.

11303, on 2/26/81 at 10:05AM , and assigned re-

recordation number (s). 12954

Sincerely yours,

Agatha L. Mergeh'ovich
Secretary

Enclosure (s)

SE-30
(7/79)



MCORDATiOW P.O.
U2S

STATE OF MINNESOTA )
) SS

COUNTY OF RAMSEY )

FEB 2 G 1981 -13 £S

INrWSrAr£ COMMERCE COMMISSION

I have compared the attached copy of the Agreement

to Acquire and Lease to the original thereof and do hereby

certify that the attached copy is true and correct in all

respects.

DOROTHY TJORNHOM
NOTARY PUBLIC-MINNESOTA

RAMSEY COUNTY
My Commission Expiies Sept. 3. 1986

V VWWWVWWVVWWWVWVW\AAA«WW *
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AGREEMENT TO ACQUIRE AND LEASE

Dated as of February 6, 1981

between

BURLINGTON NORTHERN INC.',
as Lessee

and.

THE LIBERTY NATIONAL LEASING COMPANY,
as Owner.

Covering Maintenance of. Way Equipment
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AGREEMENT TO ACQUIRE AND LEASE-

AGREEMENT TO ACQUIRE AND LEASE dated as qf
February 6, 1981 between BURLINGTON NORTHERN INC., a
Delaware corporation (hereinafter 'called-the "Lessee"), and
THE LIBERTY NATIONAL LEASING COMPANY., a Kentucky corporation
(hereinafter'called the "Owner").

RE C-I T A L S

The Owner 'proposes to purchase from the builders
and vendors listed in. Schedule A hereto (collectively refer-
red to as the "Builders") units of maintenance of way equip-
ment, (the "Equipment") described • in Schedule A, which the
Lessee has ordered from the Builders pursuant to the Les-
see' s purchase orders (the "Purchase Orders"). .The indem-
nity agreement dated- as of the date hereof and attached
hereto as Exhibit A (.the "Indemnity Agreement"), provides
that Lessee has assigned to the Owner its right to purchase
the Equipment from the related Builder (such provision is
hereinafter referred to as the "Purchase Order Assignment"').

- In order to assure the Owner that .it has all.
right, .title and interest in and to the Equipment, as well
as to provide certain other indemnities in connection with
the various Purchase Orders, the Owner and Lessee will enter
into the Indemnity Agreement.

.The Lessee will lease from the Owner all units of
Equipment delivered and accepted under each Purchase Order,
.pursuant to' the' Lease of Maintenance of Way Equipment dated
as of the date hereof (hereinafter, called the. "Lease") sub-
stantially in the form attached hereto as Exhibit B.

NOW, THEREFORE, in consideration of the agreements
and the covenants hereafter, contained, the parties hereto
hereby agree as follows:

SECTION 1. Purchase of.Equipment by the Owner.
The Owner shall provide funds on each Closing Date (as here-
inafter defined) sufficient to make payments to the related
Builder for Equipment delivered by such Builder on or before
such Date, and the Owner shall purchase, as hereinafter pro-
vided, units of Equipment having an aggregate Purchase -Price
not exceeding $2,347,000' (.the'. "Maximum Purchase Price").
The - Equipment will be settled for in approximately fifteen
groups/ each . of which may contain Units delivered and
accepted from one or more Builders. (Each such settlement



date will hereafter be referred to as a "Closing Date").
Each such Closing Date shall be designated in the. notice of
the Les-see delivered pursuant to Section. 5 (a) hereof. The
Owner, will be under no obligation to purchase any units of
Equipment unless such units are delivered and accepted -by

. the • Lessee under the Lease on or prior to July I,' 1981 (the
"Cut-Off Date")'. '. . .

. . . SECTION 2. Representations of the Lessee. The
Lessee represents and warrants to the Owner as follows: . •

' (a) The Lessee is a corporation duly incorporated,
• validly existing and in good standing under the laws of
•the State of Del.av/are and .is duly qualified to do
business and in good standing in such other jurisdic-
tions, in which its business and activities require such
qualification and in which failure to so qualify would
.materially and adversely affect its condition, financial
or otherwise.

(b) The Lessee has full power, authority and legal
right .to carry on its business as now conducted and i's
duly authorized and .empowered to execute and deliver
this Agreement, the Lease, 'the Indemnity Agreement .and
the Purchase'.Order Assignment and to. fulfill and comply

• with the terms, conditions and provisions- hereof and
thereof; this Agreement, the Lease, the Indemnity Agree-
ment and the Purchase Order Assignment have been duly
authorized and have been duly executed and delivered

.'and, assuming due authorization, execution and delivery
• • thereof by the other party or parties thereto,

constitute valid, legal and. binding agreements and
instruments of the. Lessee enforceable against the Lessee
in accordance with their .terms .

(c) There are no- actions, suits or proceedings
(whether or not purportedly on behalf of the Lessee)
pending or threatened against or affecting the Lessee
or any property rights of the Lessee at law or in equity
or before any commission or. other administrative agency
which, if decided adversely, would materially and
.adversely affect the condition, financial or otherwise,
o.f the Lessee; and the Lessee is not in default 'with
resp'ect to any order or decree of any court or..govern-
mental commission, agency -or instrumentality which
default would materially and adversely affect the condi-
tion, financial or otherwise, of the Lessee.

2.



'•' • (d) The Lessee is not a party to any agreement or"
instrument or subject to any charter or other restric-
tion materially and adversely affecting the business,
present or proposed; of the Lessee or the operations,
property or assets or condition, financial or otherwise,
of the Lessee. . . .

(e) Neither the execution and delivery by "the
Lessee of this Agreement, the Lease, the Indemnity
Agreement or the Purchase Order Assignment, nor the
consummation of the transactions herein and therein
contemplated or the fulfillment of, or compliance with,
the .terms and provisions hereof and thereof will
conflict with,, or result in a breach of, any of the
terms, conditions or provisions of the certificate of
incorporation of . the By-laws -of.the Lessee or of any
bond, debenture, note, mortgage, indenture, agreement
or .other instrument to which the Lessee is a party or
by which either it or its property may be bound, or
constitute' (with the giving of notice or the lapse of
time or both) a default thereunder or result in the
creation, or imposition of any lien, charge, security
interest or other encumbrance of any nature whatsoever
upon the • property of the Lessee or upon the Equipment
pursuant to'• the terms of any such, agreement or instru-
ment (other than any encumbrance on the leasehold estate
of the Lessee which is subordinate to the interest of.
the Owner) or violate any applicable law or governmental
rule or regulation. •

(f.) No .authorization,, consent .or approval is
required from any court- or other governmental or public
body or authority in connection with the execution,
delivery and performance by the Lessee of this Agree-
ment, the Lease, the Indemnity Agreement or the Purchase
Order Assignment. '• '

(g) The Lessee has furnished to the Owner the
balance sheets of the Lessee as of December 31, 1979,
and- related consolidated statements of income and
retained earnings for .the twelve-month period then
ended. Such financial statements are in accordance
with the books and records of the Lessee and have- been
prepared in accordance with generally accepted
accounting principles applied in each case on. a'
consistent basis throughout the period covered by such
financial statements (subject to any exceptions stated
therein -and in the notes thereto)-. Such.' financial
statements present' fairly the financial. condition of

3.



the ' Lessee- at such dates and the results of its opera-
tions and changes in its financial position for such
periods... From the date of the last such balance sheet
up to and including the date of this Agreement, there
has. not been any material adverse change in the assets,
liabilities, business or condition (financial or other-
wise) of the Lessee.

.(h) Lessee has not and will not directly or indi-
rectly create-, incur, assume or • suffer to exist any
liens, mortgages, encumbrances, 'pledges; charges, ease-

• ments or security interests of any kind on or with
respect to the Equipment except for the interest of the
Owner, other than any encumbrance on the leasehold-
estate of the Lessee which is subject and subordinate

. - to the interest of the Owner. ' • •

SECTION 3. Representations of the Owner.

The Owner represents.and .warrants to the Lessee as.follows:

(a) The Owner is a corporation duly incorporated,
-validly existing and in good standing under the laws of
-the State of Kentucky.- • -

(b) The. Owner has. full power, authority and legal
right to carry on its business as now conducted and is
duly authorized and empowered to execute and deliver
this Agreement, the Indemnity Agreement and the Lease
and to. fulfill and, comply- with the terms, conditions
and provisions hereof and thereof. .

(c) Each of this Agreement, the Indemnity Agree-
ment and the Lease has been duly authorized, and has
been or will be, on or before the Closing Date duly
executed and- delivered by the Owner and, assuming due
authorization,, execution and delivery thereof by the
other party' thereto, is a legal, valid and binding
agreement or instrument of the Owner..

SECTION 4. Conditions to Acceptance of Equipment.
-The obligation of the Owner to-purchase the Equipment from a
Builder under the related Purchase Order Assignment shall be
subject to .the terms and conditions of the Purchase Order
Assignment, and to the receipt by the Owner, on or prior to
the .date -of 'delivery of the first unit of Equipment and
acceptance thereof under the Lease (.such date being herein-
after, called a "Delivery Date"), of the following documents,
:dated on or not more than 5 days prior to the Delivery Date,

4.



'in form and substance satisfactory to the Owner and its
counsel: . • ' .

(a) an -opinion of James W. Becker, Esq./ counsel
for the Le.ssee to the effect set forth in subparagraphs
(a), (b), (d), (e) .and (f) of Section.2 hereof, and to
the .knowledge of such counsel, in subparagraph. (c) of
Section 2 hereof, and to the further effect that:

no .mortgage, deed of trust or other lien of
.any nature whatsoever which now covers, or affects,
or which may hereafter cover or affect, any prop-
erty • or interest therein of the .Lessee now
attaches or hereafter .will attach to the Equipment
or in any manner affects or'will affect adversely
the right, - title and interest • of the Owner
therein;

(b) a certificate of an officer of the Lessee to
- the -effect that: ' . " . ' '

(i) the Lessee is not in default under this
Agreement and the.Lease; and -

(ii) the representations and warranties made
in this Agreement by the Lessee are true, and cor-
rect as of the Delivery Date as if made on and as
of such date;

(iii) there -has been no material adverse
change in the Lessee's financial condition from
that- shown in its financial .statements as of
December 31, 1979; ' ..

(c) an opinion of an independent expert or an
opinion of an officer of Lessee (which must be dated
on . or not more than five days prior to the Delivery

' Date)'satisfactory to the Owner to the effect that the
estimated fair market value and .useful life of the
units of Equipment at the end of the term of the Lease
meet the tests set forth'in Section 4(1)(C) of' Revenue
Procedure 75-21' and that the' units of Equipment are
.expected to be. useful and usable by the Owner at the
end of the 'term of the Lease for purposes other than
the continued leasing, or transfer to the Lessee or any

: member of the Lessee Group (as defined in Revenue Pro-
cedure 75-21); ' . . -

5.



(d) .all documents which the Owner may reasonably
• request in connection with the transactions contem-
plated by this Agreement including .certified copies of

- all corporate proceedings and orders of regulatory
agencies in connection therewith, in form and substance
satisfactory to the Owner; and

(f) a certificate of insurance which complies
with the requirements of §7 of the Lease.

In giving the opinions specified in subparagraphs (a), (b)
and. (c) of' this Section 4, counsel.may qualify his opinion',
to. the effect that any agreement is a legal, valid- and bind-
ing instrument enforceable in accordance with its terms by a
general reference to limitations as to enforceability
-imposed by bankruptcy, insolvency, reorganization, morator-
ium or other similar laws affecting the enforcement of
creditors' rights generally. . • ' • _ -

As a further .condition of such .obligation of the
Owner, this Agreement and .the Lease shall have been duly
filed and recorded pursuant to 49 "U.S.C. §.11303 and the
Uniform Commercial Code; and all taxes, fees and other
charges in connection with the execution, delivery, record-
ing, publication and said filing shall have been duly paid
in full by the Lessee (or reimbursed by the Lessee to the
Owner,•if paid by the Owner).

. SECTION 5.. Closing Requirements. On each Closing
Date the Owner shall pay to the Builder an amount equal to
the Purchase Price (as such term is defined in §3 of the
Lease) of. the Equipment as shown, on the invoice therefor
then being•settled for, provided that, the .conditions speci-
fied in Section .4 hereof shall have been satisfied. In
addition, there shall, have' been delivered to the Owner, .on or
prior 'to each Closing Date the following documents, in form
and substance satisfactory to it: - . .

(a.) written notice .(which may • be waived by the
Owner) from the Lessee delivered to the Owner at least
five' Business Days (as such term is defined in the
Lease) prior to the related Closing.Date containing the
Purchase Price of all units of Equipment to be :pur-.
chased by the Owner on such Closing Date;

(b) a bill, or bills of sale from the Builder to
the Owner Conforming to the requirements of paragraph 2
of Section 2 of the Indemnity Agreement;

6.



(c) . a Certificate or Certificates of. Acceptance
. with respect to the units'of.Equipment as contemplated
.by .§2'of'the Lease; and . .

(d) .an. invoice addressed to the Owner from the
respective Builder for the. units of Equipment accompa-
nied by or having endorsed thereon a certification by
the Owner and the Lessee as to their approval thereof
that the invoice reflects an amount in respect of the
unit base price-as specified in Schedule A hereto.

SECTION. 6. Exclusion of Equipment. Any equipment
not delivered pursuant to this Agreement and'any equipment,
not'delivered and accepted 'h'ereunder and under the Lease on
or before the.; Cut-Off Date shall be .excluded from this
Agreement. If on. any Closing Date, the 'aggregate•Purchase
Price ' of Equipment for which payment has theretofore been
and is then being made would, .but for the provisions of this
sentence, exceed the Maximum Purchase Price, such units of
Equipment shall be excluded from this Agreement and the
Lease, and the Owner shall -be under no further obligation or
liability • In' respect of the units so excluded (such'Equip-
ment plus .any Equipment not accepted hereunder and under the
Lease being hereinafter referred to as "Excluded Equip-
ment") . If any Equipment shall be excluded herefrom and
from- the Lease pursuant to the preceding sentences, the
Owner and the Lessee- shall execute an agreement supplemental
hereto limiting this Agreement and the Lease to the Equip-
ment not ., so excluded. In the event of any such exclusion of
any unit of equipment pursuant to the foregoing provisions
of this Section 6, or in the event the Owner is relieved of
its obligation hereunder to accept or pay for any or all
units of' equipment in accordance with the terms and condi-
tions hereof for any reason whatsoever, the Lessee will be
obligated to accept all such units completed and delivered
by. the Builder and to 'pay -the full Purchase Price therefor
when .due, all in accordance with the terms of the Purchase
Order with the Builder relating to such equipment., and the
Owner will' reassign,. .transfer and set over unto the Lessee,
all the right, title and interest in.the Owner .in and to the
units of equipment so excluded and the Purchase Order, and
the Owner shall .have no 'further obligation or liability in
respect of.'the units so excluded. Without limiting.the gen-
erality of the foregoing, Lessee hereby agrees to indemnify
Owner and hold Owner-. harmless from all liability to the
Builder with respect to Excluded Equipment. .

; SECT I ON 7.. Information to be Furnished by Lessee.
The- Lessee will deliver to the Owner (i)'as soon as

7.



available, and in any event within 120 days after the end of
each fiscal year of the Lessee, a certificate signed by the
President, any Vice President or the Treasurer of the Lessee
stating that a- review of the activities of the'Lessee during
such year has been made, under such officer'.s supervision
with a view to determining whether the Lessee has kept,
observed, performed and fulfilled all of its obligations
under this Agreement and the Lease and that to the best of
such officer's knowledge the Lessee . during such year has
kept, observed,'performed and fulfilled each and every cove-
nant, obligation and condition contained herein and therein,
or if an Event of Default (as defined in the Lease), shall
exist, or if an event has occurred and is continuing which
with the giving of notice or the passage of time or both
would 'constitute an Event of Default, specifying such Event
of Default and all such events and the nature and status
thereof and what action the Lessee proposes to . take to
remedy the .same; (ii) as soon as available, and in any. event
within 75 days after the- end- of the first, second and third
quarterly accounting periods in each fiscal year of the
Lessee', copies .of the balance sheet of the Lessee as of the
end of such accounting 'period and copies of the . related
statements of income and retained-.earnings of the Lessee for
the portion of its fiscal year ended with the last day of
such quarterly accounting period, all -in reasonable detail,-
certified by the Treasurer or other financial officer .of the
Lessee, -and stating in comparative form the figures for- the
corresponding date and period in the previous fiscal year;
(iii) as soon as . available, and in. any event within 120 days
after the end of each fiscal year, copies of the balance
sheet of the Lessee as at the end of such fiscal year, and
of the statements .of income and retained earnings of the
Lessee for such fiscal year,, all in reasonable detail and
stating in comparative form the consolidated figures as of
the end of and for the previous fiscal year; . and (-iv) as
soon as available, a copy of each 'Annual Report to the
Securities and Exchange Commission and any' other- periodic
reports with the 'Securities and Exchange Commission made
from time to .time, which are required to be -filed by the
Lessee, unless previously supplied pursuant to clause (iii) .

SECTION 8. Payment of Costs. The Owner agrees to
.pay or cause to be paid all costs and expenses incurred by
the Owner in connection with the preparation, execution and'
.delivery of this. Agreement ' and the Lease, or any amendments,
supplements or waivers with respect hereto or thereto.

SECTION 9. Notices. Any notice required or per-
mitted to be given by any party hereto to any other party or



parties shall be deemed to have, been given when delivered. or
deposited in the United States mails, .certified .or regis-
tered, first-class postage prepaid, addressed as follows:.

if :to the Owner at . : P. 0. Box 32500
. . ' Louisville, Kentucky 40232

• Attention of President

if to the Lessee/at 176 East Fifth Street
, ; . St.. Paul, Minnesota. 55101

Attention of Vice President
. and Treasurer

or addressed to any party .at such other address as such
party shall hereafter furni'sh to the other parties in writ-
ing. Any certificate, document or report required to be
furnished by any party hereto to the other parties shall be
delivered to the address .set forth above for such party.

- 'SECTION 10. Severability. Any provision of this
Agreement.which is prohibited or unenforceable in • any juris-
dic'tion, shall be, as- to such jurisdiction, ineffective to
the extent of such prohibition or unenforceability without'
invalidating the remaining provisions hereof/ and any such
prohibition or unenforceability in any jurisdiction shall
no-t invalidate or render unenforceable such provision in any
o±her jurisdiction.

SECTION. 11. Governing Law. The terms of this
Agreement and all rights and'obligations hereunder shall be
governed by the laws of the State of Minnesota.

9.



. SECTION 12. Execution in Counterparts. This
Agreement may be executed in any number of counterparts, air
of which together shall constitute a single instrument.

IN WITNESS. WHEREOF, the parties hereto have caused
this Agreement to be executed.by duly authorized officers or;
other persons, as of the date .first above written.- " -

BURLINGTON NORTHERN INC. ("Lessee") ...

By
Title:VicG President

and Tre^ojrer

THE LIBERTY NATIONAL LEASING COMPANY
("Owner")

By

10.



ACKNOWLEDGEMENTS

State of Minnesota

County of Ramsey
ss.:

'On this
personally appeared
known.,,-, who, being- byown,

r t

me
to me personally

me duly sworn, says that he is the
of BURLINGTON NORTHERN INC., that one

of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors; and he acknowledged that the
execution of the foregoing instrument was the free act. and
deed o.f said corporation.. • •

Notry ublic -

[Notarial Seal]

STATE OF

COUNTY OF

• On this
personally appeared
known, :w.ho, . being
Authorized Officer o
that one of

DOROTI.IY Tj

RAMSEY-COLIN I/
My Ccmmissior. f. 'pi'OS S'.rl. 3 i'.Vi'i .

1981, before me
to me- personally

me" duly sworn, says that he is an
THE LIBERTY NATIONAL LEASING COMPANY
the seals affixed to the

fo-regoing instrument is the corporate seal of said corpora-
tion, that said instrument wa's signed and sealed on behalf
of said corporation 'by authority .of its Board of Directors,,
and he acknowledged that, the execution of the foregoing
instrument was the -free act and deed of said corporation. -

. .--7

Notary Public''

Notarial Seal

11.
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Exhibit A to
Agreement to Acquire and Lease

INDEMNITY AGREEMENT -

Dated as of February 6, 1981

between

BURLINGTON NORTHERN INC.,
as Lessee

and

THE LIBERTY NATIONAL LEASING COMPANY,
• as Owner



INDEMNITY AGREEMENT

. THIS INDEMNITY AGREEMENT dated as of February 6,
1981 by' and.between THE.LIBERTY NATIONAL LEASING COMPANY/ a
Kentucky 'corporation (the "Owner") and BURLINGTON NORTHERN
INC.,- a -Delaware corporation (the "Lessee"). . . .

R E C I T A L S :

The . Owner and. the Lessee have entered into an
Agreement to Acquire and Lease dated . as of February 6, 1981
(the "Agreement to Acquire and Lease") pursuant to which the
Lessee has agreed to lease from the Owner the Maintenance of
Way Equipment referred^ to therein. (All.'terms used herein
which are not otherwise defined shall have the 'meaning
ascribed to them in the. Agreement .to Acquire and Lease. )

The Lessee desires, to lease rather than purchase
the Equipment, and the Owner is willing to acquire certain of
the Lessee'1 s rights and. interests under the Purchase Orders
as the same relate, to "the Equipment and to purchase the
Equipment, all on the: terms and conditions hereinafter set.
forth and in the Agreement to Acquire and Lease.

. In order, to induce the Owner to enter into the
Lease, the Lessee has agreed .to indemnify the Owner in the
manner and to the extent hereinafter set forth..

• NOW, THEREFORE, . in consideration of the mutual
covenants herein contained, the Owner and the Lessee hereby
agree as follows: . '' •

SECTION 1. ASSIGNMENT.
• ' . ' / ' • ' ' • • ' " ' ' '

.' • ' (a) • •The Lessee does hereby assign and set over to
the Owner all. of the Lessee's rights and interest in and to
.the Equipment and the Purchase Orders as the same relate to
the. Equipment including,, without limitation, ' in such assign-
ment, (i) the right to purchase each Unit of Equipment pur-
suant to the related Purchase Order, and the -right to take
title to .such Unit of Equipment and to' be .named the purchaser
in- the bill of sale .for such Unit .of Equipment, (ii) all
claims- for damages in respect of' each .Unit of Equipment' pur-
chase by the Owner arising as a. result of any default, by the
Builder thereof under the related Purchase Order, including,
without limitation, all warranty and indemnity provisions



.contained in such Purchase Order, and all claims arising
thereunder, ..in .respect of such Unit of Equipment, and
(iii) any and all rights of the Lessee to compel performance
of 'the terms of .such Purchase Order. Nothing in this Agree-
ment shall be construed to modify or amend any of the terms
of any Purchase Order or any indemnity extended by the
Lessee thereunder or hereunder, it being understood .that the
Lessee shall be and remain solely liable for any such
indemnity. ' .

(b) If ' and so long as no Event of Default or
event which,' .with notice and the lapse of time or both,
would constitute an Event of Default under the Lease has
occurred' and is continuing, the Lessee shall be, and is
.hereby authorized on behalf of the .Owner in the "name of the
Lessee, to exercise all rights and- powers of the purchaser,
under all Purchase Orders with respect to the Equipment
except .that' (i) the Lessee may not exercise the right to
purchase and take title to any Equipment except when permit-
ted by the Agreement to Acquire and Lease and the 'Exhibits
thereto; and (ii) the Lessee may not enter into.any change,
order or other -.amendment or modification to any Purchase
-Order without the.written consent or countersignature of the
Owner if such change- order, amendment or modification would
result in any rescission, cancellation or termination of
such Purchase.Order.

(c)• .. .If and so long as no Event of Default or
event-which, with notice of lapse of time or both would con-
stitute an Event of Default under the Lease has occurred and
is continuing, if Lessee incurs expense or is otherwise dam-
'aged with respect to any Equipment and there is a subsequent
payment by the Builder (by way of warranty, indemnity or
otherwise) with respect to the reason Lessee incurred such
expense or suffered such damage., then Lessee shall be 'enti-
tled to receive from such payment (as reimbursement for its
damages) an amount not exceeding the amount of damages
incurred by Lessee with respect thereto.

SECTION 2. CONTINUING LIABILITY OF LESSEE; INDEMNIFICATION
. B Y LESSEE. . ' ' ' - . .

It is expressly agreed that, anything herein con-
tained to the contrary notwithstanding: (a) the Lessee
shall at .all times, remain liable to the Builders to perform
all, of the duties and obligations of the purchaser under, the
Purchase Orders to the same extent as if this Agreement had
not been executed, (b) the execution of this Agreement shall
not modify .any contractual rights of the Builders under the
Purchase Orders and the liabilities of the Builders under



the Purchase Orders shall be to the. same extent and .continue
as if this Agreement. had not been executed, (-c) the exercise
by the Owner. of any of the rights' .assigned hereunder shall
not release the Lessee from any of its duties or obligations
to the Builders' under the- Purchase Orders except to the
extent that such exercise by the Owner shall constitute 'per-
formance of such .duties and obligations, and (d) the Owner
shall not have any obligation or liability under the Pur-
chase Orders by reasons of, or arising out of, this•instru-
ment or be obligated to perform any of the obligations or
duties of..the Lessee under -the Purchase Orders or to make
any payment (other than under the terms and conditions .set
forth in the Agreement 'to Acquire and Lease) or to1 make any
inquiry of the sufficiency of or authorization- fo.r. any pay-
ment received by any of them or to present.or file any claim
or to take any other, action to collect or enforce any claim
for any payment -assigned hereunder. . . .

'Le.ssee. agrees to have each Builder- execute and
deliver to the Owner a bill or bills of sale, satisfactory
to the Owner, transferring to the Owner all right, title and
interest 'of the Builder to each Unit of Equipment delivered
by the.Builder, warranting to the Owner that, at the time of
delivery, of such Unit, -the.Builder had legal title thereto
and good and lawful 'right to..sell the same, and that such-
.Units'were new and unused and free of all claims, liens,
security interests and other encumbrances of any nature (ex-
cept only.the rights created under the Lease), and covenant-
ing:,.̂  defend the title to such Units against demands of .all
persons whomsoever- based .on claims originating prior to the
delivery of such Units by the Builder to the Owner.

Lessee agrees to indemnify .and. save the Owner
harmless against any liability, loss, damage, claim or
expense -which arises out of ' any defect in title to any Unit
of Equipment, except defects in title arising by, through or
under Owner and covenants and warrants to- the Owner that it
will, at its cost and .expense, de.fend the. Owner's right,
title and interest in each Unit of Equipment (subject to
de.fects in title arising by, through or Under Owner) against
the demands of . all persons originating during the term' of
this -Lease. Lessee ' furthe.r agrees to indemnify .the Owner
for any.loss, liability, damage, claim or expense arising
out of .(I.)- the failure of any Builder to be duly incorpo-
rated and validly 'existing under .the laws, of the' State of
its incorporation; (2). the non-compliance of any documents
•executed and- delivered.. by any Builder with its charter or.
by-laws; arid (3) any suit, action or proceeding in which any
Builder raises the defense of ultra vires. Furthermore,

3.



Lessee agrees to indemnify and save the Owner harmless from
any liability, loss, 'damage, claim and expense which arise's
out of any claims 'for patent infringement relative to the
Equipment. •. • • .

The indemnities provided herein are in addition
to, and not in lieu of, any other indemnities of the Lessee
contained, in the Lease.

'SECTIONS. FURTHER ASSURANCE. . • • -.

The Lessee agrees that at any time, and from time
to time, upon the written request of. the Owner,, the- Lessee
will promptly, and duly execute and deliver "any and all such
further instruments and documents and take such further
action as. the Owner may reasonably request in order to
obtain the full, benefits of the assignment in this Indemnity
Agreement and of the rights.and powers herein, granted.

SECTION 4. REPRESENTATIONS AND WARRANTIES OF LESSEE.

The Lessee does hereby represent and warrant that:

' (a) The .Lessee is not in default in .any
material respect under any Purchase Order and each Pur-

• • chase Order is, or' will be, upon acceptance -thereof by
the related- Builder, enforceable against the Lessee in
accordance with its terms.

(b) The Lessee has not assigned or pledged,
and hereby covenants that it will not assign or pledge
so long as this instrument shall remain in effect,, the
whole or any part of the rights hereby assigned to any-

• one other than the Owner. . ' •

SECTION 5. - NOTICES.

. Any notice.or othe;r communication required or per-
mitted to be given heireunder shall be in writi.ng and shall
be deemed to have been given when personally delivered to
the intended, recipient, or deposited in the United States
mails, certified first- class,- postage prepaid, addressed to
the intended recipient as.provided in the Lease.

SECTION'6... SUCCESSORS AND ASSIGNS..

' .'. • 'This Agreement shall be binding upon and shall-
inure to the benefit o'f the Owner and the Lessee and their
respective permitted successors and assigns.

4.



SECTION 7. - GOVERNING LAW. •

This Agreement, and all of the rights and obliga-
tions hereunder, including matters of construction; validity
and performance,' shall be- governed by the laws of the State
of Minnesota

'IN WITNESS WHEREOF, the parties hereto have exe-
cuted this Agreement.

• • . '•' • THE LIBERTY NATIONAL LEASING COMPANY
. ("Owner") ' • '

.By
Title:

BURLINGTON NORTHERN INC. ("Lessee")

•BY -
Title:

5.



. . Exhibit B to
Agreement to Acquire and Lease

LEASE OF MAINTENANCE OF WAY EQUIPMENT

Dated as of February 6, 1981

between

.BURLINGTON NORTHERN INC.-,
as Lessee

and

THE LIBERTY NATIONAL LEASING COMPANY, . ' ..
as Owner
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LEASE OF MAINTENANCE OF WAY EQUIPMENT dated'as of
February 6., 1981 between Burlington Northern Inc., a
Delaware corporation (hereinafter called the "Lessee"), and
The Liberty National Leasing Company, a Kentucky corporation
(hereinafter called the "Owner"). • .

. . . ' R E C I T A L S :

The Owner and the Lessee are parties to an Agree-'
ment to Acquire and Lease dated as of February 6, 1981 (here-
inafter called the "Agreement to Acquire and Lease") which
provides, among.other things, the conditions 'under which the
Owner will acquire' the maintenance .of way equipment'
described in Schedule A hereto (hereinafter called the
"Equipment") and. lease the Equipment to the Lessee here-
under . . . . . •

The Lessee has ordered the Equipment from the
builders and vendors thereof lis.ted in Schedule A hereto
(collectively the "Builders") pursuant to the Lessee's pur-
chase orders (the "Purchase Orders") and the Lessee has noti-
fied each : Bui Ider, with a notation ' to this effect on its
Purchase Orders, that, its right to purchase the Equipment
.from such-Builder has been assigned to the Owner (such nota-
tion., being hereinafter referred to as the "Purchase Order
Assignment"). • . "

The Lessee agrees' to. lease' from the Owner all the
units of the'Equipment (or such lesser number of units .as
are delivered ; and accepted and settled for under the Pur-
chase Orders and the Agreement to Acquire and Lease) at the
rentals and for the term and upon the .conditions hereinafter
provided (each such unit so leased being hereinafter called
.a "Unit"). ' .' ..

NOW, THEREFORE, in consideration .of the rentals to
be pa-id . and the covenants hereinafter mentioned to be/ kept
.and performed by the Lessee, the Owner hereby agrees to
lease- .the Units to the Lessee upon the following terms and
conditions:

§1. NET LEASE. .This Lease is a net lease. The
Lessee's obligation to pay all rentals and other 'amounts
hereunder shall be absolute and unconditional and,-, except as
herein, provided, the Lessee shall not be entitled to any
abatement of rent or -any other amounts due hereunder, reduc-
tion thereof or setoff against rent, or such other amounts,
including, bu.t not. limited to, abatements, reductions or
setoffs due or alleged to be .due by rea-son of any past,,
present or future claims of the Lessee against, the Owner,



whether -under this Lease, under the Purchase .Order Assign-
ments, under the-. Agreement .to. Acquire and Lease or otherwise,
including the Lessee's rights ' by subrogation hereunder or
thereunder against .the Owner 'or any Builder or otherwise;
nor, e-xcept as otherwise expressly provided herein, .shall
this Lease terminate, or. the obligations of the Lessee be
otherwi-se affected, by reason of any defect in or damage to
or. loss of possession or loss of .use or .destruction of all
or any of the Units from whatsoever cause, any liens, encum-
brances .or right's -of others with respect to any of the Units,
the prohibition of or other restriction against the Lessee's
use of all or any of the Units,, the interference with such
use by any person or entity, the invalidity or unenforce-
.ability or lack of authorization of this Lease, any insol-
vency of. or bankruptcy, reorganization or similar proceeding

. agains.t the Lessee, or for any other cause whether '. similar
or dissimilar to the foregoing, any present 'or future law to
the contrary notwithstanding,, it being the intention of the
parties hereto that the. rents and other amounts payable by
the' Lessee hereunder shall continue- to be payable in. all
events i-n the manner and at the times herein provided unless
the obligation to pay the same shall be terminated pursuant
to the express provisions of this Lease. To the extent
permitted by applicable law,, the Lessee hereby waives any
and,all rights which- it may now have or which at any time
•hereafter may be conferred upon it, by statute or otherwise,
to terminate, cancel, quit or surrender the lease of any'of
the Units except in accordance, with the-express terms hereof.
Each rental or other payment .made by the Lessee hereunder
shall be final and the Lessee shall not seek to recover all
or any part of such payment from the Owner for any reason
whatsoever. . . . . ' '

' . " '§2. DELIVERY AND ACCEPTANCE OF UNITS; DESIGNATION
OF UNITS. The Owner hereby appoints the Lessee its agent
for inspection and acceptance of the .Units pursuant to the
Purchase Order Assignments; provided, however, that .such
acceptance shall be in accordance with the provisions of
Sections- 4 and 5 of the Agreement to Acquire and Le'ase.
Each delivery of a Unit to the Owner, under the related
Purchase Order Assignment shall be made at the . related
Builder's, plant and shall be deemed to be a delivery here-
under. to the Le.sse.e.. Upon completion and delivery of a "Unit
as.aforesaid, the Lessee will cause an employee or agent of
the Lessee .to inspect the' same, and, if such Unit is found

...to conform; to the specifications set forth in the related

.Purchase Order and the other .requirements and standards
applicable thereto, if any, and if such Unit is found to be
acceptable, to execute and deliver to the Owner a certificate
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of approval and acceptance, substantially in the form of
Schedule C hereto, stating (1) that such Unit has been
inspected and approved on behalf of the Lessee' and' the.'Owner
on-the date of such certificate, and (ii) that .such Unit has
been, inspected and accepted on behalf of the Lessee under
this' Lease and the Owner under the related Purchase Order
Assignment on the date of such certificate and is marked in
accordance: with §5 hereof (such certificate is hereinafter
called the "Certificate of Acceptance"). Upon issuance .of
such Certificate of Acceptance, except as provided in the
next sentence hereof, such Unit shall be deemed to have been
delivered'to and irrevocably accepted by the Les.see and shall
be subject thereafter' to all the terms and conditions of
this Lease. The inspection and approval and the delivery,'
inspection and acceptance, hereunder of any Unit of Equipment
excluded' from .the .respective Purchase Order Assignment pur-
suant to Section 6 of the Agreement to ' Acquire and Lea.se
shall be..null and void and ineffective to subject such Unit
to this'Lease. ' •

.: §3. RENTALS. With respect to any Unit subject to
this•Lease, the Lessee will make to the Owner. 15 consecutive
semi-annual payments commencing on January 1, 1982 and ending
.on January 1, 1989. Each such payment will be in an amount
equal to 9.2174%, multiplied by the' Purchase Price, of each
such Unit. "Purchase Price" shall•mean the base price 'or
.prices of each Unit subject to this Lease on the date- of
such payment as set forth in the Builder's invoice 'or
invoices delivered to the Owner in accordance with the terms
of the Agreement to Acquire and Lease (which shal.l include
any applicable freight charges and applicable sales taxes).

... If any of the semi-annual rental payment dates
referred to above is not a Business Day (as such term is
hereinafter, defined) the semi-annual rental payment other-
wise payable on such date, shall then be payable on .the next
.succeeding • Business Day. The . term "Business Day" 'as used
herein means a calendar day,, excluding Saturdays, Sundays
and any other day .on which banking institutions in New. Yo-rk,
New York, St. Paul, Minnesota or -Louisville, Kentucky are
authorized or obligated to remain closed..

The Lessee agrees to make all payments (unles.s
otherwise instructed.' in. writing by the' Owner) due to the
Owner hereunder in immediately available funds, on the -date
due at such place as.the Owner may'direct.

§4. .TERM OF LEASE. The term of this Lease, as to
each Unit shall begin 'on the date of delivery and acceptance
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of such Unit he.reunde.r and, subject to .the provisions of §§7
and 10 hereof, shall terminate on the date on which final
payment of rent in respect thereof is due pursuant' to §3
hereof. Except for obligations of the Lessee hereunder which
are specifically stated to terminate at a fixed time, the
obligations of -.the Lessee hereunder (including, but not
limited to, the obligations under §§3, 6, 7, 9, ..11, 13, '17
and.. 20 hereof") shall survive the expiration of the term of
this L e a s e . ' ' • ' • • «••

. §5. IDENTIFICATION MARKS. The Lessee agrees that
each Unit will be identified by the related Builder's identi-
fication number: affixed thereto ("identification number"),
which numbers will be ..as- set forth in Schedule A hereto.
The parties understand that such.Schedule A will not contain
all' such numbers until all Units have been delivered and
.accepted hereunder. Accordingly, the parties agree (i) to
amend such Schedule immediately after . the delivery and
acceptance hereunder of the last Unit of Equipment; and (ii)
to refile such amended Schedule in accordance'with the last
paragraph of Section 4 of the Agreement to Acquire and Lease.
The Lessee, will keep arid maintain or cause to be kept and
maintained, plainly, distinctly, permanently and conspicu-
ously marked on. each side of each Unit, in letters not less
than one inch in. height,' the words, "LEASED FROM THE LIBERTY
NATIONAL LEASING COMPANY LOUISVILLE., KENTUCKY PURSUANT -TO AN
AGREEMENT FILED WITH THE INTERSTATE COMMERCE COMMISSION", or
other appropriate words designated by the Owner., with appro-
priate., change.s thereof and. additions thereto as from time to
time may be required by law or reasonably requested in order
to protect the Owner's title to such Unit and the rights pf
the Owner under this Lease. The Lessee will not place or
permit any .such Unit to be placed in operation or .exercise
•any control or dominion over the same until such- words shall
have been so marked on both sides thereof and will replace
or cause to be . replaced' promptly any .such name and words
which may be removed, defaced, obliterated or destroyed.
The Lessee .will not change or permit to be changed the iden-
tifying number of any Unit unless and until (i) a statement
of' new number or numbers to be substituted therefor shall
have been delivered to the Owner and duly filed, recorded
and. deposited by the Lessee in all public 'offices where this
Lease .shall have been filed, recorded deposited and (ii) the
Lessee shall have furnished the Owner an opinion-of counsel
to the effect that such statement has been so filed,- recorded
and deposited, such filing, recordation and deposit will
protec.t the Owner's interests in such Units and no filing,
recording, .deposit' -or. giving of notice with or to any other
Federal, state or local -government or agency thereo.f is
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necessary ..to protect the interests of the Owner in such
Units. . . ^ - •

'. '' Except as . above provided, the Lessee .will not
allow the name ' of any person, association or corporation to
be placed on any Unit as a designation that might be inter-
preted as a claim of ownership-.

§6. TAXES. Whether or not any of the transac-
tions "contemplated hereby, are consummated, -the Lessee agrees
to pay or cause to be paid, and on written demand, to indem-
nify and hold the Owner•' harmless from all taxes, assess-
ments, fees and charges of any nature .whatsoever, together
with' any penalties, fines, additions to tax or interest
thereon,' howsoever, imposed, whether levied or imposed upon
the Owner, the- Builders or the Lessee by. any Federal, .state
or local government or governmental subdivision, in the
United States or by any foreign county.- or subdivision
thereof, .upon o.r with respect to: any Unit or any part-
thereof; the manufacture, purchase, ownership, delivery.,
leasing, possession, use', operation, transfer of title>
return or .other disposition thereof, or the indebtedness, if
any, with respect.thereto; the rentals, receipts or earnings
arising therefrom; .this Lease, the Agreement to Acquire -and
Leas;e -and any agreements entered into to .finance a portion
of the Purchase Price; (all such taxes, assessments, fees,
charges, penalties, - fines, additions to tax and interest
imposed' as aforesaid being hereinafter called "Taxes");
.excluding, however: (i) Taxes of -the United States or, of
any state or local government or governmental subdivision or
authority thereof and (if and to the extent that any person
indemnified hereunder is currently allowed a credit therefor
against its United States Federal income taxes-) . of any
foreign .country or subdivision thereof, imposed on or mea-
sured solely by. the net- income or excess prof its '-of the
Owner or - franchise taxes to the extent measured by net
income based on gross receipts of the Owner, other than
Taxes arising out of or imposed in respect of the receipt of
indemnification payments .pursuant to this Lease, provided
that such Taxes of any foreign country or subdivision
thereof' incurred as a .result of the Owner- being taxed by
such foreign country or jurisdiction on its worldwide income
without regard to the .transactions contemplated by this
Lease shall be excluded whether or not the indemnified party
is entitled to a credit against its United States Federal
income taxes; and (ii) any Taxes imposed as a direct result
of a voluntary transfer- or other voluntary disposition by or
on behalf of the Owner or any transfer 'or disposition by or
on .behalf .of the owner resulting ' from bankruptcy or other



proceedings for the relief of creditors in which the Owner
is the debtor, whether voluntary or involuntary, of any
'interest in., any Unit or interest in rentals under this
Lease, without the consent of the Lessee, unless, in each
case, such -transfer'• or disposition is in connection with a
Casualty Occurrence or an'Event of Default shall have occur-
red and be. continuing; provided, however, that in situations
where Owner has hot previously paid such Taxes, the Lessee
shall, not be required to pay any- Taxes during the period it
may be contesting or causing to be contested the same in the
manne'r provided .i'n the third -paragraph of 'this .§6. The
Lessee further agrees to pay on or before the time or times
prescribed by law any tax imposed on or measured solely by
the net income of -the Lessee (or the affili'ated group,
within the meaning of section 1504 of the Inte-rnal Revenue
Code of 1954, .as amended, of. which the Lessee is a member)
under the laws of the United State or of .any. state or local
government., or governmental subdivision thereof, or of .any
foreign .country or subdivision or authority thereof which,
if unpaid, might result in a lien, or other encumbrance upon
any Unit; provided, however, that • the Lessee shall not be
required to pay any such tax during the period if -it -is con-
testing the same in the manner provided in the third para-
graph of this §6.

The amount which the Lessee shall be required to
pay with respect to any Taxes indemnified against pursuant
to this .§6, shall be .an amount sufficient to restore the
Owner to the same after-tax position the Owner would have
been in had such Taxes not been imposed.

If a claim is made against the Owner for any Taxes
indemnified against .under this' §6, the Owner shall promptly
notify the Lessee. If reasonably requested by the Lessee in
writing,' the Owner shall, upon receipt of indemnity satis-
factory to it' for all- costs, expenses, losses., legal and
accountants' fees and disbursements, penaltie.s, fines, addi-
tions to tax and interest, and at the expense of the Lessee-,
contest in-good faith, the validity, applicability or amount
of such Taxes by (a) resisting' payment thereof if possible,
(b) not paying the same except under protest, if'protest is
necessary and proper, and (c.) if payment is made, using rea-
sonable efforts to obtain a refund thereof in appropriate
.administrative or judicial proceedings, or'both. The .Lessee
may also -contest, or cause to be contested, at its own
expense, the validity, applicability or amount of such Taxes
in the name of the Owner; provided that no proceeding or
action relati-ng to such contest shall be commenced (nor
shall any .pleading, motion,- brief or other ' paper be
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submitted or filed in .the name of the Owner in any. such pro-
ceeding or action) if.an the. opinion of the Owner such con-
test or the non-payment .of the Taxes would adversely affect
the title, property or rights of the. Owner, hereunder; and
provided further that Owner "shall have an absolute right'.to.
review and .revise any such filings before they are submitted
in Owner's name. If the Owner shall obtain a refund of all
or any part of such Taxes previously reimbursed by the Les-
see in connection with any such contest o.r any amount repre-
senting interest .thereon applicable to the amount paid by
the .Lessee, the Owner shall pay to the Lessee the • amount of
such refund or interest, net of expenses, but only so long
as no Event of Default, or event which with notice or lapse
of time or both would constitute an Event'of Default, shall
have-occurred and. be .continuing.

In case any report or return is. required .to be
made with .respect to any obligation of the Le'ssee under this
§6 or arising out. of this.§6, except obligations resulting
from the second sentence of the first paragraph of this §.6,
the Lessee .shall.either make or cause to be made such report
o.r return in such manner as will show the interests of the
Owner or shall promptly notify' or cause -to be notified the
.Owner of such requirement.and shall make or cause to be made
such report or return in such manner as shall be satisfac-
tory to the Owner. .All reports and returns to be filed 'in
Owner's name are -subject to.the.prior review and approval of
Owner.. All costs and expenses (including reasonable legal
and accountants' fees) o.f preparing any . such return or
report shall be borne by the Lessee. . ' .

. . ..All the obligations of .the Lessee under this §6
shall• survive and continue, notwithstanding the termination
of this L.ease, but only with respect to periods included in
the term of this Lease. Payment due from the Lessee under
this §6 shall be made directly to the Owner, except to the
extent paid- to a governmental agency or taxing authority.
The'-foregoing indemnities by.the Lessee shall not constitute
a guarantee by 'the Lessee of any value of the Equipment fol-
lowing the expiration 'of the term hereof as such term may or
may not be renewed. • • • '

The Lessee shall furnish or cause to be furnished
promptly, upon request, such 'information and data as are
normally available to the Lessee and which the Owner • reason-
ably may require to permit compliance with the requirements
of any taxing authorities. . .
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§7. PAYMENT 'FOR CASUALTY OCCURRENCES; INSURANCE.
•In- the event that any Unit' shall be or become worn out,
-lost, stolen, destroyed, irreparably damaged in the.reason-,
able determination of the Lessee, or permanently rendered
unfit for .use from any cause whatsoever, or taken or requi-
sitioned by. condemnation or otherwise resulting in loss of
possession by the Lessee for. an indefinite period, or. a per-
iod in excess of the then remaining term of this Lease'(such
occurrences being • hereinafter called • "Casualty Occur-
rences" ), during the term of this Lease.with respect to such
Unit, or before . such Unit shall have been returned in the
manner provided in §11 or §13 hereof, the Lessee shall
promptly and .fully notify the Owner with respect thereto.
On' the rental payment date in- respect of such Unit suffering
a .Casualty Occurrence (not earlier than the first regular
semi-annual rental payment date) next succeeding the deliv-
ery of such .notice (or, in the event such rental payment-
date will occur within 15 days . after delivery of notice,- on
the following rental - payment date, or, in the" event the term
of this Lease has already expired or will expire within 15
days after .delivery of such notice, on a date within. 15 days
of such delivery), the Lessee shall pay or cause to be paid
to the Owner an amount equal to the' rental payment or .pay-
ments in respect of such -Unit due and payable, on such date
plus a sum equal to the Casualty Value of such. Unit as of
such payment date ( such rental payment date being herein-
after :called -the "Calculation Date"). Upon the making of
•such payment by . or on behalf .of the Lessee in respect-of any
Unit, 'the rental for such Unit shall cease to accrue as of
the date of such, payment, the term of this Lease as to such
Unit shall- terminate- and (except in the case of the loss,
theft or complete destruction of such Unit) the Owner shall
be entitled' to immediate possession of such Unit (subject.to
the rights of the Lessee in the third paragraph of this §7) .

\:f the date upon which the making of such payment
by the Les'see in respect of any Unit as required as a-fore-
s-aid shall be after • the term of this Lease in respect of
such Unit has expired, no rental for such Unit shall' accrue
after the end of such term but the Lessee, in addition to
paying the Casualty Value—for such Unit, shall pay or cause
•to be-paid interest.thereon from the end of such term to the
date of such payment, at the rate of 15% (or such lesser
amount as may be legally enforceable). "

. -The Owner hereby appoints the Lessee its. agent to.
dispose of any Unit suffering a Casualty Occurrence or any.
component thereof, .before or after the expiration of thi.s
Lease, at the best price obtainable on an "-as is, where is"
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basis. Provided that."the Lessee has previously paid the
Casualty Value to the Owner and no Event of Default 'here-,
under, or ;event which with notice or lapse of time or both
would constitute such an Event of Default, shall have occur-
red and be continuing,, the Lessee -shall be entitled to
retain the proceeds of such sale to the. extent they do not
exceed the Casualty Value of such Unit, and shall pay any
excess to the Owner. If. any such Event of Default or event
which with notice or lapse of time or both would constitute
an Event of Default, has occurred and is continuing, the
Lessee shall promptly pay all such proceeds to the Owner.

The Casualty Value of ea'ch Unit as of the Calcula-
tion Date for each such Unit shall be that percentage of the
Purchase Price of each Unit as is set forth in Schedule B
hereto opposite such date in the column entitled "Total
Casualty Value." - : ' '

In the event of the requisition for use of . any
Unit .during the term of this .Lease with respect to such
Unit, all of the Lessee's obligations under this Lease, with
respect to such Unit shall continue to the same extent as if
such requisition'• had not occurred (other than obligations
hereunder -with respect to the maintenance and'-upkeep of the
Units which.may be rendered impossible by virtue of .control
of the Units by any requisitioning authority; provided, how-
ever, -that.the .foregoing shall in no way excuse the Lessee
from performing such obligations upon termination of such
requisition), except that if such Unit is returned at any
time after'the end of the term of this Lease with respect to
such Unit, the Lessee'shall be obligated to return such Unit
to the Owner pursuant .to §11 or §13 hereof, as the case may
be. Provided that no. Event of Default,' or event which with
notice, or lapse of time or both would constitute an Event of
Default, shall have occurred and be continuing,"all payments
received by the Owner or the Lessee from the requisitioning
authority shall be disbursed as follows: first to the
Lessee until such time, as Lessee shall have been reimbursed
by •. the . requisitioning authority for the . Rentals paid 'by
Lessee during the tim'e of the requisition; and thereafter,
to Owner. All payments received by the Owner or the Lessee
from the requisitioning authority for the use of such Unit
after the term of this Lease, shall be paid 'over to, or
retained by, the Owner. - -. . •

Except as 'hereinabove in this §7 provided, the
Less.ee shall not be relieved from its obligations hereunder
in. the event -of, and shall bear the risk of, any. Casualty
Occurrence- to any Unit from and after delivery and accep-
tance thereof by the Lessee hereunder.
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.The Lessee will, at all times prior to the return
of the Equipment to the Owner .in accordance with the terms
of this Lease (including the storage period provided under
§.§11 and 13 hereof), maintain at its own expense, property
and -casualty insurance in respect of the Units at the time
subject hereto, at least in amounts and against, risks cus-
tomarily insured against by railroad -companies on similar
equipment owned by them and in. amounts and against risks,
customarily insured against by the Lessee on similar equip-
ment owned or leased by it, in each case satisfactory to the
Owner. The proceeds of any property insurance shall be pay-
able, first to the Owner and then the Lessee as their inter-
ests may appear. ' . .

The Lessee will, at all times prior-to the return
of., the Equipment .to the Owner in accordance with the terms
of 'thi's Lease,'at its own expense, carry and maintain public
liability insurance with respect to third party personal and
property damage in such amounts and for such risks and with
such insurance companies as is consistent with prudent
industry practice but in any event at least not le.ss compre-
hensive' in .amounts and against such risks customarily
insured against by the Lessee in respect of Equipment owned
or leased by it similar in nature to the Units, in each case
satisfactory to .the Owner. - ,

-Any policies, of insurance carried in accordance
with this §7 shall (i) require 30 days' prior notice of can-
cellation or material change in coverage to the Owner, (ii)
name the Owner as an additional named insured and .loss payee
as its interests may appear without liability for payment of
premiums.or -commissions on its part, and (iii) such policies
(except policies of insurance/with respect to property dam-

-'age) shall. provide that in .respect of the interests of the
Owner in such policy the insurance shall not be invalidated
by any action or inaction of the Lessee -or any other person
and shall insure the Owner regardless of any breach or vio-
lation .of. any warranty, declaration or condition . contained
in such policies by the Lessee or by any other person.

.§8. REPORTS.- On or before May 31 in each year,
commencing with calendar year'1982, the Lessee will furnish
to the Owner an accurate statement (a') setting forth as at
the preceding December 31 the total number, description and
identification numbers of all Units then leased hereunder,
the total number, description and identification numbers of
all Units. tha± have suffered a Casualty Occurrence during
the .preceding-'calendar year or are then undergoing repairs
(other than running repairs) or then withdrawn from use
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pending repair (.other than running repairs) . arid setting
forth such other information regarding the condition and
state of repair' of the Units as the Owner may reasonably
request and (b) stating that, in the case of • all Units
repainted or repaired, during the period covered by such
statement, the numbers and markings required by §5 hereof
have been pres-erved or replaced. The Owner shall have the
right by its agents, to inspect the Units and the Lessee's
records with respect thereto at such reasonable times as the-
Owner may request .during the continuance of this Lease.

The Lessee agrees at its expense to prepare and
deliver to• the Owner within a reasonable .time prior to the
required date of filing (or, to the extent permissible, file
•on behalf of' the Owner) any and all reports (other than
income tax returns) to be filed by the Owner with any Fed-
eral, state, or .other regulatory authority by reason of .the
ownership by 'the Owner of-.the Units or the leasing thereof

. to the Lessee. .

§9. DISCLAIMER OF WARRANTIES; COMPLIANCE WITH
LAWS ' AND RULES; MAINTENANCE; INDEMNIFICATION. THE OWNER
DOES NOT MAKE,. HAS NOT MADE NOR SHALL BE DEEMED TO MAKE OR
HAVE MADE ANY WARRANTY OR REPRESENTATION, EITHER EXPRESS OR
IMPLIED, AS TO THE DESIGN, COMPLIANCE WITH SPECIFICATIONS,
OPERATION OR CONDITION OF, OR AS TO THE QUALITY OF THE MATE--
RIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS OR ANY .COM-
PONENT THEREOF"' DELIVERED TO THE LESSEE HEREUNDER, AND THE
'OWNER DOES NOT MAKE AMY WARRANTY OF MERCHANTABILITY OR FIT-
NESS. OF THE UNITS OR ANY COMPONENT THEREOF FOR ANY PARTICU-
LAR' PURPOSE OR AS TO TITLE TO -THE 'UNITS OR ANY COMPONENT
THEREOF., . OR ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED-, 'WITH RESPECT TO ANY UNIT OR ANY COMPONENT THEREOF.
(EITHER .UPON DELIVERY THEREOF .TO THE' 'LESSEE OR OTHERWISE),'
it being agreed that all such risks, as between the Owner
and the Lessee, are to be borne by the Lessee; but the Owner
.hereby irrevocably appoints and constitutes the Lessee - its
agent and attorney-in-fact.;during the term of this Lease to
assert and enforce from time to time, in the name of and for
the account of' the Owner and/or the Lessee, as their inter-
est may appear, at the Lessee's sole cost and expense, what-
ever claims and rights the Owner may have against any
Builder. The Owner shall .have no responsibility or liabil-
ity, to the Lessee or any other person with respect to any of
the following, regardless of any negligence of the Owner:
(i) any liability, loss or damage caused or alleged . to. be
caused directly or indirectly by ' any Units or by any inade-
quacy thereof or deficiency or defect therein or by any
other circumstance in connection .therewith (including,
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without limitation, strict liability in tort); (ii) the use,
operation or performance of any Units or any"risks relating
thereto; (iii) any interruption of service, .loss of. business
•or anticipated profits or consequential damages; or (iv) .the.
delivery, operation, servicing, maintenance, : repair,
improvement, or replacement of any Units. The Lessee's
delivery of a Certificate of Acceptance and Approval shall
be' conclusive evidence as between the Lessee and the Owner-
that the "-Units described therein, are in all the forego'ing
repects satisfactory to the Lessee; and the Lessee will not.
'assert any claim of any nature whatsoever against the Owner
based on any of the foregoing matters. • "

The Lessee, agrees, for the benefit of the Owner,
-to comply with all the laws of the -jurisdiction in which its
operations involving the Unit may extend 'with all rules of
the.United States Department of Transportation, the Inter-
state Commerce Commission and any other legislative, execu-
tive, .administrative or judicial body exercising any power
or j.-urisdiction over the Units, to. the extent that such laws-
and- rules affect the title, operation or use of the Units
and in. the event that such laws or rules require any altera-
tion, -replacement, modification or addition of or to any
part of any Unit, the Lessee will fully conform therewith at
no expense to the Owner; provided, however, that the Lessee
may upon prior written notice -to the. Owner in good 'faith
contest or cause, to b.e contested the validity or application
of any'such law or rule in any reasonable' manner which does
not, in.the opinion of the Owner, adversely affect the prop-
erty or rights of the Owner, under this-Lease.

'The Lessee agrees that, at its own cost and
e-xpense, it will maintain and keep each Unit (including any
parts installed on or' replacements made' to any Unit) which
is 'subject ' to' this- Lease in good operating 'order, repair and
condition,, ordinary wear.and tear excepted. The Lessee, at
its own cost and expense, may from time to time make such
alterations, modifications and additions (including, without
limitation, any special devices, assemblies or racks at any

- t.ime. attached or 'affixed to any Unit, the cost of which is
.not included in the Purchase Price, of such Unit and'which
are -not required for the operation or use of such Unit by
the United States Department of Transportation, the Inter-
state Commerce Commission .or any other, legislative, execu-
tive, administrative or judicial body exercising .any power
or jurisdiction over such Unit) (hereinafter collectively
called "Additions") to the Units as the Lessee may deem
desirable in the proper conduct of its business so long as
such Additions shall.not be inconsistent with the continuing
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operation .of the Units, and shall not diminish the value,
utility or condition of the Units below the value, utility
and condition • thereof immediately prior to the making of
such Additions, assuming the Units were then in the condi-
tion required to be maintained by the terms of thi.s .Lease;
provided, however, that no .such Addition shall be made
unless it i-s readily removable from the Unit to which it
relates.without causing material damage thereto and without
diminishing ,or impairing the value or utility which the Unit
would have had immediately prior to such time had such Addi-
tion not been made assuming the Unit- was then in the con-
dition required to be maintained by the terms of this Lease.

Title to all Parts (as hereinbelow defined) incor-
porated in or installed' as part of the Units ' shall without
further act vest in the. Owner if: (i) such Part is in
-replacement of or. in substitution for, and not in addition
to, any Part originally incorporated in or installed as part
of a Unit at the time of the acceptance .thereof hereunder or
any Part', in replacement of, or in substitution for, any such
original Part,, (ii) such Part is'required to be incorporated
in. or installed as part of the Units pursuant to the terms
of the second or third paragraph- of this §9 or (iii) not-
withstanding the provisions of the fourth paragraph of this
§9, 'such Part cannot be. readily removed from the Unit to
which it relates without causing material damage thereto and
without diminishing or impairing the value or. utility which
such Unit -shall have had at such time had such alteration or
addition not occurred. In all other cases, if no Event of
Default, or event, which with notice or lapse of time or both
would constitute an Event of Default, shall have occurred
and be continuing, title to Parts incorporated in or
installed as parts of the Units as a result of such altera-
tions or "additions shall vest in the Lessee. The term
"Part" for the purposes of this paragraph and §13 hereof
shall be defined to include any appliance, part, instrument,
accessory, furnishing or other equipment of any nature .which
may from time to time be incorporated in or installed as
part of any Unit.

The Les'see shall, pay, and shall protect, indemnify
and..hold- the Owner,. its successors, .assigns (including any
party to which this Lease or any of the Owner's rights--here-
under are assigne.d - for security - purposes), principals,
agents and servants (hereinafter called "Indemnified Per-
sons"), directly or as third party beneficiaries hereof,
harmless from and against, any and all costs, expenses,
causes of action, suits, damages, losses, penalties, claims,
demands, or judgments, of any nature whatsoever which may be
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imposed 'on, incurred by or asserted against any Indemnified
Person (including any or all liabilities, obligations, dam-
ages, costs, disbursements, expenses . [including without
limitation reasonable attorneys' fees' and expenses of any
Indemnified Person] relating thereto) in any way relating to
or arising or alleged, to arise out of .this Lease or the
Units, including without limitation those in any way., rela-
ting to or arising -or alleged 'to arise out of.(i) the manu-
facture, construction, purchase, acceptance, rejection,
ownership, delivery, nondelivery, lease, sublease, posses-
sion, use, operation, condition, sale, return or other dis-
po.sition- of any Unit or'portion thereof; (ii) any latent or
other defects whether or not discoverable by any Indemnified
Person or the Lessee; (iii) any claim for patent, trademark
or copyright infringement; (iv) any claims based on strict

: liability in tort o.r imposed by statute; (v) any. injury to
or the death of any person or'any damage to or loss of'prop-
erty on or near the Units or in any manner growing., out of or
concerned with, or alleged to grow out of or be connected
with, the ownership, .use, replacement, adaptation, or main-
tenance of the Units or of any other-equipment in connection
with the Units (whether-, owned or' under the control of the
Owner, 'the Lessee -or any other person) or resulting or
alleged to re'sult from the condition of any thereof or .from
the negligence of the Owner; or .(vi) any violation (except
by the Indemnified Person seeking indemnity hereunder) or
alleged violation, of any provi-sion of this Lease or of any
agr-eement, law, rule, regulation, ordinance, or restriction,
affecting or applicable to the Units or the leasing, sub- •
leasing, ownership/ use, replacement, adaptation or mainte-
nance thereof; provided, however, that the Lessee shall not
be obligated hereunder to indemnify any Indemnified Person,
for any such matters arising from that Person's gross negli- .
gence. or willful misconduct. All payments hereunder shall
be made directly to the Indemnified Person. The Lessee
shall be obligated under this. §9, irrespective of whether
any Indemnified .Person, shall also be indemnified with
respect to the same matter under any other agreement by any
other person, and -the Indemnified Person seeking to .enforce
the indemnification may proceed directly against the Lessee
under this -§9 without first resorting to any such other
rights of indemnification. In case any action, 'suit or pro-
ceeding is brought against any Indemnified Person 'in connec-
tion with any claim indemnified, against hereunder, the Les-
see may. and, -upon such Indemnified Person's request, wi 1-1 at
the Lessee's expense resist and defend such action., 'suit or
proceeding, or cause' the same to be resisted or defended by
counsel selected by the Lessee and approved by such Indemni-
fied ' Person; . as the Case may be, and, in the event of any
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.failure by the Lessee to do so, the Lessee shall . pay all
costs .and expenses.(including without limitation reasonable
attorneys' fees' and expenses) incurred by such Indemnified
Person in connection with such action, suit or proceeding.
In the event the Lessee . is required to make any payment
under this §9,- the Lessee shall pay or cause to be paid such
payment to.such Indemnified Person, in an amount which, after
deduction of all taxes required to be paid by such Indemni-
fied .Person in respect of the receipt thereof under the laws
of the United States or of any political'subdivision thereof
(after .giving credit for any savings in respect of any such
taxes by. reason of deductions, credits, or allowances in
respect .of the payment of the .expense indemnified against,
and of any.other such taxes as determined in the discretion
of .the. Indemnified Person), shall be equal, to the amount,
neces-s-ary to fully indemnify such Indemnified Person for the
amount of the loss indemnified. The Lessee and the .Owner
each agrees to give each other promptly upon obtaining,
knowledge thereof written; notice•of any claim or liability
hereby indemnified against.. Upon the payment in full of, or
the. making'.of provision satisfactory to the Indemnified Per-
son for the full payment of, any .indemnities as contained in-
this §9 by the Lessee, and provided that no Event of
Default, or event which with notice or lapse of time or both
would constitute ' an Event of Default, shall, have . occurred
and be continuing, the. Lessee shall .be subrogated to any
right 'of such Indemnified Person in respect, of 'the matter
against which indemnity . has been given. Any payments
received by;such. Indemnified Person from any person (except
the Lessee) as a result of any matter with respect to which
'such Indemnified Person has been indemnified by the Lessee
pursuant to this §9 • shall be paid over to the Lessee to the
extent necessary to reimburse the Lessee for indemnification
payments previously made in respect of such matter..

. The Lessee .further agrees to indemnify, protect
and hold harmless each Indemnified Person from and against
any and all liabilities, claims, costs, charges and
expenses, including royalty -payments and counsel fees, in
any manner imposed upon or accruing .against each Indemnified
Person because of the use in or about the construction or
operation of any. of the Equipment of any article or material
•specified by the Lessee and . not manufactured by -any Builder
or of any design, system, process, formula or combination
specified by the Lessee and not developed or purported to.be
developed by the Builder which infringes or is claimed to
infringe on any patent or other right. .
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. The indemnities contained in this §9 shall survive
the expiration or termination of this Lease with respect to
all events, fac.ts, conditions or other circumstances occur-
ring or existing prior to such expiration or termination and
are expressly made for the benefit of, and 'shall be enforce-
able by, any Indemnified Person. None o-f the indemnities in
this §9 shall be deemed to create any rights of subrogation
in any insurer or third party against the Lessee or the
Owner therefor, from ' or under any Indemnified Person,
whether- because of any claim' paid or defense provided for
the benefit thereof or otherwise.

The foregoing indemnities by the Lessee shall not
constitute' '• a guarantee by the Lessee of any value of the
Equipment following the .expiration of the term hereof as
such term may or may not be renewed. ' ' . .

§10. .DEFAULT. If, during the. continuance.of this
Lease, one or more of the . following events' (each such event
being herein sometimes called- an "Event of.Default") shall
occur: ' : • • . ' • • .

. • (A) payment of any- part of the rental pro-
vided . in §3 hereof or • payment in respect of any
Casualty Occurrence pursuant to .§7 hereof or of any
other sums due hereunder shall not be made by. or on
behalf.of the Lessee, and such failure to'make payment
•shall continue for 10 days after such payment is due;

•. •• or - . • . . - •

. - (B) the. Lessee shall make or permit any
.- unauthorized assignment or transfer of this Lease, or

any interest herein, or of the right to possession of
the Units, or any thereof; or

. (C) default shall be made- in the observance
. or- performance of any other of the covenants, condi-
. tions and agreements on the part .of the Les.see con-
tained herein, in the' Agreement to Acquire and Lease or
-in any other agreement related hereto or thereto .and
such default .shall continue for 30 days after written
notice, from the Owner to the Lessee specifying the
default-.and'demanding that the same be remedied; or

(D) - any representation or warranty made by
the Lessee . herein or in the Agreement to Acquire and
Lease or in any certificate or statement furnished to
the .Owner pur-suant to or .in connection with any such'
agreements proves untrue 'in any material respect as of
the date of issuance or making thereof; or
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•(.£)• a petition for reorganization under
• Title 11 of the United States Code, as now constituted

or as it may'hereafter be amended, shall be filed by or
. against the Lessee and, unless such petition shall have
been dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Lessee . under this'
Lease shall not have 'been and shall not continue to

•' have been duly assumed in writing; pursuant to a court
.order or decree, by a trustee or trustees appointed

. . .(whether or not subject to ratification) in .such, pro-
ceedings in such manner that' such obligations shall
have the same status as expenses of" administration and
obligations 'incurred by such trustee or trustees,
within 30 'days a.fter such appointment, if any,, or 60
days after such petition shall have been filed, which-
ever shall be earlier, or .by the 'trustee' in such pro-
ceedings in accordance with the provisions . of 11
U..S. C. §1168, or 'any successor provision as the same may
hereafter be amended; or

. . " . (F) any other proceedings shall be commenced
by or against the Lessee for any relief which includes,
or might result in, any modification of the'obligations
of the Lessee hereunder under any'bankruptcy.-or insol-
'vency laws, or laws relating to the relief of debtor,
readjustments of 'indebtedness, reorganizations,

• .arrangements, compositions or extensions' (other than a
• law which does not permit any readjustments of the
obligations of the Lessee hereunder), and, unless such
proceedings • shall. . have been dismissed, nullified,
stayed or otherwise rendered ineffective.(but then only

• so long as such ' stay 'shall continue in force or such
ineffectiveness shall., continue), ail the obligations of
the Lessee under, this Lease shall not have been and
shall not' continue to have been duly assumed- in-
writing, . pursuant to. a court order or decree, by a.
trustee or trustees or- receiver or receivers appointed
(whether or not subject to ratification) for the Lessee

. or for the property of the Lessee in connection with
any such proceedings in such manner that such obliga-
tions shall have the same status as obligations
incurred by such a trustee or trustees or receiver or
receivers, within 30 days after such appointment, if
any, or 60 days after- such proceedings shall have -been

• .commenced, whichever shall be earlier;

then, in any such case, the Owner at its option, may:
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(a) proceed by -appropriate, court action or -
actions, either at- law.or in equity, to enforce perform-
ance by the'Lessee of the applicable covenants of this.
Lease or to recover damages for the breach thereof; or'

. (b) by notice in .writing to the Lessee term-
inate this Lease, whereupon'all rights of the Lessee to
the use of the Units shall absolutely cease and term-
inate as though this 'Lease had never been made, but the
Lessee shall remain liable as herein provided; and
thereupon the Owner may by i-ts agents enter upon the
premises of the Lessee or other premises where . any of
the. Units may be and take possession of all or . any of
such Units and"thenceforth hold, possess, sell, operate,
lea-se to others and enjoy the same, free from any .right
of the Lessee, or its successors or assigns, to use the
Units for any purposes whatever and without any duty to
account to the Lessee for such action or Inaction or
'for any proceeds arising' thereform; but the Owner shall,
nevertheless, have a right to recover from the Lessee
any and all amounts which under the terms of this Lease
may be "then due or which may have accrued to the date
of such termination (computing the rental for any number
of days les-s than a full rental period by multiplying
the rental, for such full rental period by a fraction of.
which the numerator, is such number of days and the
denominator, is the total number . of days in such full
rental period^) and also to recover forthwith from the
Lessee as damages for los;s of a bargain .and not- as a
penalty, whichever .of the following amounts' the Owner,,
in its sole discretion, shall specify: (x) a sum with
respect to each Unit which represents the .excess of (1)
the present value, at the time of such terminati-on, of
the entire unpaid balance of all rentals for such Unit
which would otherwise have accrued hereunder from the
date of such termination to the end of the term of'this
Lease as to such Unit over (2) the .then present value
of the rentals- which the Owner reasonably estimates to
be obtainable for the Unit during such period'under a
lease similar to this Lease, such present value to be
computed in each case on .the basis of a'10% per annum
discount, compounded semi.-annually from the respective
dates upon which rentals would have been payable here-
under had this Lease not been terminated, together with

: any damages and expenses, including reasonable attor-
neys' fees., in addition thereto which the Owner shall
have sustained by reason of the breach of any covenant,
representation or warranty of this .Lease other than for
the payment of the rental; or (y) an amount equal to
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the excess, if 'any, of the Casualty Value as of' the
rental payment date for such Unit on or next preceding
the date of termination over the 'amount the Owner
reasonably estimates to be the sales value (after deduc-
tion' of all estimated expenses of such sale) of such
Unit at such time; provided, however, that in the event

'.' the Owner shall have sold or leased any Unit, the Owner
in -lieu of collecting any amounts payable to the Owner

- by the Lessee pursuant to the preceding clauses (x) and
(y) of this _(b) with respect to. such Unit, may, if it

.shall so elect, demand that the Lessee pay the Owner
and the Lessee shall pay to the Owner on .the date of

. -such sale, or leasing, as the. case may be, as liquidated
damages for loss of a bargain and not as a penalty (i)
in the . case o.f such a sale an amount equal to the.
excess, if any, of the Casualty Value for such Unit, as

. of the rental payment date for such Unit on or ' next
preceding .the date of termination, over the net proceeds

. of such sale, .and (ii) in the case, of such a leasing,
an amount equal to the excess, if any, of the present
Value .of all rental .for such Unit which would otherwise
have accrued hereunde-r from the date of termination to
the end of the term of this Lease as to such Unit over
the sum of (I) the then present value of all rental for

. such Unit required under such new lease plus (II) the
then present value of the rental (if any) which the

. 'Owner reasonably estimates .to be obainable for the Unit
during the period commencing on the termination of such
new lease and ending on the date the term of this Lease
would have terminated if it had not been terminated
early due to. the default, each such present. value to .'be
computed in each case on. the basis of a 10% per annum
discount, compounded, in the case of rental which is
estimated • unde.r 'clause II of this sentence, semi-
annually from the respective dates upon which rentals
would have been payable hereunder . had this Lease not
been terminated and, in the case of rental under such
new' lease, periodically from the respective dates upon

. which such rental shall be .payable thereunder.

.In addition, the Lessee shall be liable, .except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other
costs and .expenses incurred by reason of the occurrence of
any Event of Default or the exercise of the Owner's remedies
with respect thereto, including all costs and expenses
incurred in connection with the return of any Unit.
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The remedies in this Lease provided in favor of
the. Owner shall not be deemed exclusive, but shall be cumula-
tive, and shall be in addition to all -other remedies in its
favor existing at law or in equity. The Lessee hereby waives
any requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the
extent that such -waiver is permitted by law. The Lessee
hereby waives any. and all existing or future claims to any
offset against the. rental payments due hereunder and .agrees
to make such rental payments .regardless of any olfset or
claim which-may be asserted by the Lessee or on its behalf.

The failure of the Owner to exercise the 'rights
granted it hereunder upon the occurrence of any of the
contingencies' set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of any
such contingencies or similar contingencies; and a waiver of
any such right'on one occasion shall not constitute a waiver
of such, right as to any other occasion and shall not be
•effective unless in writing signed by the Owner.

The Lessee also agrees to furnish the Owner
promptly upon becoming aware of •' any condition which
constitutes an Event of Default, or which with notice or
lapse of time or both would constitute such an Event of
Default, written notice specifying .such condition and the
nature'and status thereof. ' . . . -

-' . . §11..'. RETURN OF UNITS UPON DEFAULT. 'If this .Lease
shall terminate pursuant.to §10 hereof, the .Lessee shall (at
its. own cost and expense) fo.rthwith deliver possession of
the Units to the Owner. .Each Unit returned to the Owner
pursuant to this §11 shall (i) be in the same operating
•order, repair and condition as when originally delivered to
.the Lessee, 'reasonable- wear and te.ar and modifications', if
any, permitted by this Lease excepted and (ii) meet the
standards then in effect under the Interchange Rules of .the
Association of American Railroads, if applicable, or • such
comparable standards as may . then be in effect. For the
purpose of delivering possession of any Unit or Units to the
Owner • as . above required, the Lessee shall at its own cost,
expense and. risk:

(a) forthwith and in the ;usual manner cause such
Units to be • transported to such location as shall rea-
sonably be. designated by the Owner and there assembled,

(b) furnish and arrange for the Owner t'o store
such Units on any lines of railroad or premises approved
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by the Owner until such Units have been sold, leased or
otherwise disposed of by the Owner but .not in any event
for longer than 270 days, and ' . • . .

(c) .cause the Units to be moved, to such inter-
change points as shall be designated by the Owner upon
any sale, lease or other disposal of all or any of the

' • Units. . ; . • ' . . •

The assembling, delivery, .storage and transporting of the
Units as hereinbefore provided- shall be at the expense and
risk of the Lessee (and the Lessee will maintain the.insur-

. a nee required by §7 of this Lease to be maintained during
this period) and are of the'essence of this'Lease; and, upon
application to any court of equity having jurisdiction in
.the premises,, the Owner shall be entitled to a decree against
the Lessee requiring specific performance of the covenants
of the Lessee .so to assemble, deliver, store and transport
the Units. During any storage period,' the Lessee will permit
the. Owner or . any person designated by it, including .the
authorized representative'or representatives of any prospec-
tive purchaser or user of .any such Unit, to inspect the same.
In .'the event that the. Units or any thereof are sold, the
Lessee .shall pay to the.Owner the per diem interchange charge,
for each such Unit which shall not have been assembled,
delivered and stored, as hereinbefore provided, by the date
of such sale for each day from the' date of such sale to the
date of delivery to the purchaser thereof. '

Without in any 'way limiting the obligation of the
Lessee under the foregoing provisions of this §11, the Lessee
hereby irrevocably appoints the Owner as the agent and
attorney of the -Lessee, with full power and authority, at.
any time while the Lessee is obligated to deliver possession
of .any Unit to tĥ . Owner ~ to demand and take possession of
such Unit in the r. ame . and on behalf o-f the- Lessee from whom-
soever shall be in. possession of such Unit at the time.

§.12. ASSIGNMENT; POSSESSION AND USE. This Lease
shall 'be assignable in whole or in part by the Owner without
the consent of the Lessee; provided that no such assignee
will have any interlocking relationship with the- Lessee
within the meaning of Section 10 of the Clayton Act. .The
Lessee shall be under no obligation to any assignee of the
Owner except upon written notice of such assignment from the
Owner. -All the rights of the Owner hereunder shall inure to
the benefit of the Owner's successors arid assigns/ except to
the extent the- same may be reserved to-the Owner. . • •
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So. long as no Event of Default hereunder shall
have occurred -and be continuing, the Lessee shall be entitled
to' the possession of the Units in accordance, with the terms-
of.this Lease but,, except with the prior written consent of
the Owner, the Lessee shall not assign or transfer its lease-
hold interest or any of. its duties under this Lease, in the
Units or any of them to any person or entity. The Lessee,
at its own expense,, will promptly pay or discharge any and
all. :s.ums. claimed by any party which, if unpaid, might become
a lien, charge, security interest or other encumbrance (other
than as permitted' by the provisions of this §12 and. other
than an encumbrance created by the Owner and not the result
of an Event of Default or resulting .from claims against the
Owner not related to the ownership of the Units) upon or
with .respect to any Unit or the interest of the Owner
therein, .and will promptly, discharge any such, lien,. claim,
security interest or other encumbrance which arises, but
shall not be required.to pay, or discharge any'such claim so
long as the validity thereof shall be contested in good faith•
and by appropriate legal proceedings in any reasonable manner
and the; nonpayment thereof does not., in the opinion of the
Owner,, materially adversely affect the interest of the Owner
in the Equipment, or this . .Lease. Except, to the extent
permitted by the provisions of this §12, the Lessee shall
not part with the possession or control of, or suffer .or'
allow to. pass out of. its possession or control, any -of the
Units. . : ' ' ' ' • ' • ' .

The Lessee shall not permit the use of any Unit of
Equipment outside the United States' of America for a period
which will exceed a' total of 90 days in any taxable year of
the Owner. If no.event of default shall have occurred here-
under, the Lessee -may (without the Owner's consent) permit
the use (in., compliance with the terms of this Lease) of the
•Equipment .by companies of which Lessee owns, directly or
indirectly, at least 80% of the common stock; provided,
however, that. the Lessee shall (i) notify the Owner of the
name and address of any such user; and (ii) in all respects
remain primarily liable under this Lease.

Nothing in this §12 shall be deemed to 'restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease and ' in' the Units or possession of
the Units to any corporation incorporated under the laws of
any state.of .the United States of America or the District of
Columbia (which shall have duly' assumed the obligations of
the Lessee hereunder) into or 'with which the Lessee shall
have become merged or consolidated or which shall have
acquired the property of the Lessee as an entirety or
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substantially as> an ..entirety, provided: (i) that such
as.signee or transferee will, not, upon the effectiveness of
such merger, consolidation or . acquisition, be in default
under any provision of this Lease and shall have assumed all'
of the obligations of the Lessee under this Lease, and ' the
Agreement to Acquire and Lease;•and (ii) such assignment or
transfer, shall not result in a material adverse change in
the financial condition of. .Lessee, materially affecting its
ability.to perform its obligations under this Lease.

§13. RETURN OF UNITS UPON EXPIRATION OF. TERM. On
or prior to the termination of the term of this Lease with
respect to, each Unit or as soon as practicable on or after
the termination of the ternv of this Lease with respect to
each Unit and in any event not later than 45 days after the
termination of the term of this Lease with respect .to each
Unit, the Lessee will, -at its own cost and expense, at the
request of the Owner,' cause such Unit to- be transported to
such point or points on its lines or storage tracks as shall
be designated by the Owner immediately prior to or following
such termination and shall arrange at its expense to store
such Unit- on such lines or tracks (and if none a-re desig-
nated by the Owner on tracks selected by the Lessee) for a
period .not to exceed 180 days. During any' such storage- per-
iod ..the. .Lessee will permit the Owner or any person desig-
nated by .it, including the authorized representative or
representatives of any prospective purchaser .or user of such
Unit, to inspect the same; provided, however, that the Les-
see shall not be liable for any. injury to or the death of
any person exercising, either on behalf of the Owner or any
prospective, purchaser or user, the rights of inspection
granted under this sentence, except in the case of negli-
gence or wilful wrongdoing of the Lessee or of its employees
or agents and except to. the extent otherwise provided by
law. The .assembly, delivery, storage and 'transporting of
the -Units as hereinbefore .provided are of the essence of
this Lease, and upon application to any court of equity hav-
ing jurisdiction in the premises, the Owner shall be enti-'
tied to. a decree against the Lessee requiring specific
performance of .the covenants of the Lessee so to cause.the
assembly, delivery, storage and'transporting of . the Units.
Each Unit returned to the.Owner pursuant to this §13 shall
(i) be i'n the same operating order, repair and condition- as
when originally delivered to the Lessee, reasonable wear . and
'tear excepted, (ii) have attached or affixed thereto any
Part title to which is in the Owner pursuant to §9 hereof
arid have removed therefrom at Lessee's expense any Part or
Addition .title to which is in the Lessee•or 'any other person
pursuant to .such §9 and (iii) meet, the standards then in
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effect under the Interchange .'Rules, of the Association of
American Railroads, if applicable, or such comparable stand-
ards' as • may then ' be in. effect. If. any Unit suffers .a
Casualty'Occurrence during- any period prior to its return to
the Owner as provided for in. this .§13, the Lessee shall pay
to the Ov/ne.r the Casualty Value of such Unit as determined
in accordance with §7 hereof-. All gross -amounts -earned in
'respect of any Unit, shall, from and after the . termination of
the term of this Lease as to. such Unit, belong 'to and be the
property of the Owner.

§14. RECORDING. The Lessee,' at its own expense,
will'- cause this Lease to be filed and recorded with.'the
Interstate Commerce Commission in. accordance with 49..U.S.C.
§.11303 and applicable provisions of the Uniform Commercial
Code and refiled as provided in Section 5 of. this Lease.
The Les.see, at its own expense, will from time to time do
and perform any other act and will execute., acknowledge.,
deliver, file, register, record (and will refile, reregis-
ter, deposit and redeposit or rerecord whenever -required)
any and all .further instruments required by law or reason-
ably requested by the .Owner for the purpose of proper pro-
tection, 'to its., satisfaction, of the Owner's interest in the
Units, or for the purpose of carrying out' the. intention of.
this Lease.

§.15. ADDITIONAL.. OPINIONS. The Lessee will
promptly furnish to the Owner1 evidence of every filing,
registering,, depositing or recording required pursuant - to
§14 hereof, and .an opinion or opinions of counsel .for the
Lessee with respect thereto satisfactory to the Owner. This
Lease shall,, be filed and recorded with the Interstate Com-
merce Commission prior to the delivery and acceptance here-
under of any Unit. . : '

§16. OWNER'S .RIGHT TO PERFORM FOR THE LESSEE. If
the Lessee.'. fails to perform or comply with any of its agree-
ments contained herein, the Owner . may upon notice to the
Les'see itself perform or comply, with such agreement, and the
amount of the reasonable cost and expenses . of the Owner
incurred in connection with such performance' or compliance,
together with interest on such amount at the rate of 15% per
annum (or such lesser- amount as may be legally enforceable),
shall be payable by the Lessee upon demand.

§17. INTEREST ON OVERDUE RENTALS. Anything to
the contrary herein contained notwithstanding, any nonpay-
ment of rentals and other obligations due 'hereunder shall
.result in. the obligation on the part, of the Lessee promptly
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to -pay an --amount equal to .interest at a rate of 15% per
annum on the overdue rental's and other obligations for the
period of time during, which they are overdue or such lesser
amount as may be legally enforceable.

••§18. NOTICES. Any notice . required''or permitted
to be given, by either party hereto to the other shall be
deemed to have been given when delivered to such other party
or by registered or certified mail, - posta.ge prepaid,
addressed as,follows: ' -

if to 'the Owner, at P.O. Box 32500
Louisville, Kentucky 40232

' (Attentio.n of President).

If to the Lessee, at • 176 East Fifth'Street
St. Paul,' Minnesota 55101

. . • • . (Attention of Vice President
- . . . a n d Treasurer)

or addressed to any party at such other address as such
party shall hereafter furnish to the other parties in writ-
ing. Any certificate, document or report required to be
furnished by any party hereto to, the other parties shall be
delivered to the address set forth above or so furnished for
such party. . ' . -

§19. NO RECOURSE. No recourse shall be had in
respect of any obligation due under this Lease, or referred
.to herein, against any . incorporator, stockholder, director
or officer, as such, past, present or future, of the Owner
or the Lessee, whether by virtue of any constitutional pro-
vision, statute or rule of .law or by enforcement of any
assessment or' penalty or otherwise, all such liability,
.whether at common law, in equity, by any constitutional pro-
vision, statute or otherwise, of incorporators, stockhold-
ers/ directors, officers,, as such, or beneficiaries being
f'orever released as a condition of and as consideration for
the execution of this Lease. . • • . . . '

. - §20. INCOME TAX INDEMNITY.

( a ) Loss of Assumed Tax' Benefits . I f .

(i) the Owner is not allowed for Its taxable
year1 an- investment credit under Section 38 of the
Internal Revenue Code of 1954, as amended .(the "Code"),
with respect to any one or more of the Units placed

. under-this Lease in such taxable year, of not less than
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10% of the Purchase Price -with respect to such Unit -or
Units; or . .. •' '

•(ii) the Owner is not allowed the benefit of
current deductions for depreciation, commencing with
its taxable year during which a . Unit or Units are.
placed under this Lease, on any one or more, of the
Units under Section 167(a) of the Code (x) computed
pursuant to any method of depreciation authorized by
Section 167(b)(2) or (3) of the Code and (y) computed
•on 'the basis (A) of a net salvage value of zero,
(B) that the basis of such Unit or Units under Sec-
tion 167(g) of the Code is not less than the Purchase
Price with respect to such Unit or Units, and (C) that
such Unit or Units have a useful life of seven (7)
years; or ; . •'•. •

(iii) the Owner i's not allowed the benefit of
current deductions under Section 163 of the Code for
interest'payable to .the lender which 'has financed a
portion of the Purchase.Price (the "Lender"); 'or

(iv) any investment credit or deductions for
depreciation with respect to any one or more of the
units are' recaptured in whole, or in part .pursuant to
Section 47 or.Section 1245 of the Code or any successor
provision or provisions thereto; or

(v) any amount includible in the gross
income of the ' Owner with respect to any one or more of
.the Units or any deduction allowable to the -Owner with
respect to such Unit or Units or with respect ' to any
interest payable to the Lender shall be treated as
derived from, or allocable to, sources outside the
United States; or • . . .

(vi)- .any amount is included, at any time
prior to the end of the term of ..this Lease (including
renewal terms), in the. gross income of. the Owner as a
result of any repair, improvement, alteration, modifi-.
cation or addition (including replacement of parts).to
such Unit or .Units made by the Lessee (herein called' a
"Capital Expenditure"); . . .

. .(any such failure to allow, such recapture,
such treatment of income or deductions 'as derived from
or allocable to sources without the United States, such
•inclusion . in gross income .as- a result of a Capital
Expenditure or other inability of the Owner to claim
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any said, investment credit or.deduction being herein -
called a "Loss"), 'then, if such Loss shall occur as a
result of an event 'described in paragraph (b) of this
§20, the Lessee shall'pay to the Owner as .an indemnity
the amount set forth in paragraph (d) of this §20- at
.the time set forth therein.

(b) Indemni fication. The Lessee shall be
•require'd to. indemnify the 'Owner with respect to;, any Loss
which results from:

(A) a Loss described in clause (i) or (ii)
• of paragraph (a) of this §20, if such Loss results from'
the use of a Unit by any person so as to preclude the
"original use 'of such property" within the meaning of
Section .48(b) or 167(c)(2) of the Code from.commencing
with the Owner. .

(B) the Lessee's use or sublease or use by
any person of a Unit .or Units in. such a manner as to
result' in a Loss described, in clauses (i), ('ii), (iv)
or (v) of paragraph (b) 'of.-this §20;

(C) a Capital Expenditure;

(D) any act, or failure to act, at any time,
.. by the Lessee .or any of its officers, employees or.
agents, regardless of whether or not such 'act or fail-
ure to act is required' or permitted, under this Lease
and including, without limitation, any act, or failure
to act, in respect • of the income tax returns of the
Lessee; or

(E) any misrepresentation of the Lessee made
. herein, in the Agreement to Acquire and Lease or in -any
other document submitted 'in connection herewith, or
therewith. ' . '

(c) 'Undertaking. Lessee agrees .that neither it
nor any corporation controlled by it, -in control of it, or
under company control with it (collectively the "Lessee
Group") directly or indirectly will at any time take any
action or file any returns or other documents inconsistent
with Owner's assumed tax benefits and each member of the
Lessee 'Group will file such returns, take such actions and
execute such documents as may be reasonable and necessary to
provide Owner its assumed tax benefits.
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(d) Proceedings. If, . at the conclusion of any
audi-t, the Owner receives a preliminary or "30 day" letter
from th'e Internal Revenue Service proposing an adjustment in
any item that, if agreed to by the Owner, would- result in a
Loss with respect to which the Lessee would be required to
indemnify the Owner pursuant to this §20, the Owner shall
promptly notify, the Lessee of such proposed adjustment and
shall furnish to the Lessee a statement describing such Loss
and enclosing a copy of the relevant port-ion of the "30 day"
'letter. If requested to do so by the Lessee, within 20 days
after receipt of such statement, the Owner shall promptly
request .from Independent, tax counsel selected by the Owner
and approved -by the Lessee (the "Special Tax Counsel"),
their opinion as to whether there is a meritorious basis for
contesting such proposed adjustment. If -the opinion is to
the effect that there is a meritorious basis for .contesting
such proposed, adjustment, the Owner shall contest such pro-
posed adjustment beyond the level of the Internal Revenue
Service auditing agent by such administrative proceedings,
if. any, as may be determined by the Owner in its sole dis-
cretion. .Upon the conclusion of such administrative pro--
ceedings, .if any, the Owner shall promptly notify, the Lessee
of the., final 'adjustment proposed by the Internal Revenue
Service .and1}- if the Owner, receives within 30 days after .such
notice a written request to do so from the Lessee, the Owner
shall contest such final adjustment' in a court of competent
jurisdiction. If the Lessee requests the Owner to appeal
the decision of such a court or of any intermediate appel-
late court, the Owner shall promptly request from Special
Tax- Counsel their opinion as to whether there is a meritori-
ous basis for appealing such decision. If the opinion is to
the^ effect that there .is- a meritorious - basis for appealing
such decision, the Owner shall appeal such decision. The
Owner, in its sole discretion., shall determine the initial

• and any appellate' court 'and, if the adjustment relates' to an
item claimed on a : tax return, shall determine whether the
proceedings shall be for redetermination of the deficiency
proposed to be assessed by the Internal Revenue Service or
for refund of taxes paid based on such deficiency. The
Owner shall not be required to ' take any action as set forth
in this paragraph (d) unless and until the Lessee shall have
agreed (in a form acceptable to Owner) to pay to the Owner
on demand all reasonable out-of-pocket costs and expenses,
including, without limitation, attorneys' fees and expenses
incurred by it in connection with the-taking of such action;
If the Owner elects to pay taxes based, on a proposed defi-
ciency and sue for a refund thereof/ the Lessee shall pay to
the Owner on demand the amount o.f such taxes and interest
and penalties thereon which the Owner shall have paid, and
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if the Owner .subsequently receives a .refund of all or any
part of such taxes and interest and penalties, it shall
promptly pay to .the Le.ssee the amount of such refunded taxes
and -interest and penalties plus the amount of any interest
received by .the Owner from the United States Government with
respect to such refunded taxes and interest and penalties.
Notwithstanding anything to the contrary contained in this
paragraph (d); (i) .the Owner may at any time, whether
before or after commencing, to take any action with respect
to a proposed adjustment, decline to take any further action
with respect- thereto which it would otherwise be required to
take' hereunder, provided that the Owner notifies the Lessee
that it waive-s its right to any indemnity with- respect to
any Loss that will result from .acceptance of such proposed
adjustment; and. (ii) Owner need not comply with the . full
time limits contained in this paragraph (d) if it is advised
by the Special Tax Counsel that compliance with such time
limits may result in increased tax liability to Owner.

(e) Amount and Time of- Payment of Indemnity. The
amount of indemnity payable by the Lessee pursuant to.this
§20 with respect to a Loss shall be such amount .as will
result, in the Owner's reasonable judgment, in preserving
for the Owner both the after-tax rate .of return, 'and eco-
nomic and accounting yield and the after-tax cash flow that
would have been realized by the Owner if such Loss had not
occurred, based on the ra-tes of Federal,, state, and local
taxes on,- based on, or measured by, net income in effect
from time to time.. The. amount of such payment of indmenit.y
shall reflect (A) the amount of interest, additions to tax
and penalties payable by the Owner with respect to such
Loss, (B) the amount of Federal, state and local taxes on,
based on, or measured by, net income (at the rates in effect
from time to time), interest, additions to-tax and penalties
incurred by the Owner as a result of the receipt of such
indemnity -payment, and (C) any amount paid by the Lessee to
the Owner pursuant to the next-to-last sentence of para-
graph (d) -of this §20 which has not been repaid by the Owner
to the Lessee pursuant to' such -sentence. The Owner shall
furnish the Lessee with a notice setting forth in reasonable
detail the computations and methods used in computing such,
amount of .indemnity.

In determining the' amount of indemnity payable by
the Lessee .pursuant to this. §20 with .respect to a Loss which
.results from a Capital Expenditure, there shall be taken
into account any investment credits and depreciation deduc-
tions to which the Owner is or'expects to be entitled- with
respect to such Capital Expenditure in the year in which the
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Capital Expenditure is.made .and in subsequent years, .but if
any such investment credits or depreciation deductions are
subsequently disallowed, recaptured or treated as derived
from.or allocable to sources outside the United States, such
disallowance, recapture or allocation shall be treated as a
Loss described in clause (i-), (ii), (iv) or (v) of para-
graph (a) of-this §20, as the-case may be.

The Lessee's obligation to pay any indemnity pay-
able pursuant to this §20 with respect, to a Loss shall
become unconditional (1) in the case of a Loss, that is-
requir.ed to be reflected on a tax return of the Owner, 30
days after the date such tax return is filed; (2 )• in the
case of. a LOSS that results from a proposed adjustment of
the Internal Revenue Service that'is not contested pursuant
•to paragraph (d) of this/ §20, 30 days after the Lessee's
receipt of .the statement of -the proposed adjustment; -and
(3) '• in the case of a Loss that results from a proposed
adjustment of the Internal Revenue Service that is.contested
pursuant to paragraph (d) of this §20, 30 days after the day
on . which such contest is finally concluded. The Lessee
shall pay to. the Owner a lump sum indemnity at the time its
obligation to pay indemnity .pursuant to .this' §20 with
respect to a Loss becomes unconditional. • . .

Notwithstanding 'the foregoing provisions of this--
paragraph, (e) if Owner makes payment to a taxing authority
(pursuant to the terms of this Agreement) and there is a
suit for refund instituted on behalf of Owner, Lessee shall
within ten (10) days of such payment by Owner pay indemnity
pursuant to this' §20. with respect thereto. If Lessee makes
such a payment,, any refunds from the taxing, authority shall
be paid to Lessee, to the extent necessary to reimburse it
for such payments to Owner.

(f) Adjustment of Casualty Values. In the event
that the Lessee shall be required to indemnify the Owner
pursuant to this §20 .with respect to a Loss relating to a
Unit or Units, the Casualty Value of such Unit or Units
shall be appropriately reduced to reflect•the reduction, if
any,, in taxes that will be payable by the Owner'with respect
to such .Unit or Units upon . a Casualty Occurrence wi'th
respect thereto.

(g) Mi scellaneous. For purposes of this §20, the
term- "Owner"' shall include any affiliated group.,- within the
me'aning of Section 1504 of the Code-, of which the Owner is a
member, if consolidated returns are. filed for such affili-
ated group for Federal income tax purposes. All payments of

30.



.indemnity made pursuant .to -this §20 shall be made by the
Lessee directly to the Owner by wire transfer of immediately
available funds to the Owner in such manner as the Owner
from time to time shall specify in written instructions
given to the Lessee. The Les.see's liabi liti tes- under this
§20 shall,.- notwithstanding any expiration or .termination of
this Lease, continue to exist until indemnity payments are
made by the Lessee. .

'. '(h) Indemnity for Changes in Tax Laws. The.
rentals -payable'under §3 hereof and the Casualty Values (as
defined in §7.hereof) will be adjusted upward or downward to
reflect any amendment to, or change in, the Code or the
income tax regulations thereunder, which change or amendment
is enacted, adopted and effective on or before July 1, 1981.
Such adjustments will be effective as of the rental payment
date next follo.wing such delivery and will be made in such
manner as will result, in the Owner's reasonable judgment/
in preserving for the Owner both the after-tax .rate of
return and the after-tax cash flow that would have been
realized by the-Owner had such amendment or -change,, as the
case may be, not occurred, based on the rates of Federal,
state and.Local taxes 'on, .or measured by, net. income- from
time -to time in effect.

. . ' - (i) Exclusions. • Notwithstanding anything, to the
contrary set forth in this §20, no amount shall be payable
to an Owner as an indemnity hereunder in respect of any Loss
to the extent that such Loss would otherwise have occurred
as a result of the occurrence of any of. the following
events: - ' - - .

(a) a voluntary transfer or other voluntary
.disposition by the Owner of any interest in a Unit or.
any transfer, or• disposition by an Owner resulting from
bankruptcy or .other proceedings for the rel-ief. of

' ' debtors in : which such Owner is the debtor, • whether
voluntary or involuntary, of any' interest in any Unit,

- unless, in e.ach case, an Event of Default hereunder"
shall have occurred and be continuing; or ' . •

(b) the failure of an Owner to claim in a
timely and proper .manner the investment credit, the

. depreciation deductions, the deductions for the inter-
est payable to the Lender or any foreign tax credit; or

(c) the failure of an Owner .-to have suffi-
cient liability for Federal income tax .against which to
credit the investment .credit or any foreign tax credit,
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or the failure of an Owner to have sufficient income to
'.benefit from the depreciation deductions or the deduc-

• tion for the interest payable to the Lender, as the
•.case may be; or • • •

'(d) a Casualty -Occurrence (as- defined, in §7
hereof) if the Lessee shall have paid the Casualty
Value in accordance with this Lease. . . • ;. .

' .-§21.. RENEWAL OPTION. Provided that-this Lease has
not•been .earlier terminated.and the Lessee is not in default
hereunder, the Lessee may by written notice delivered to the
Owner' not -less than 180 days nor more than 360 days prior to
the end of the original term .of this Lease or extension
thereof in' respect of the Units still subject to this Lease,
elect to extend ; such original term of this Lease or any
renewal thereof in. respect- .of all but not less than all the
Units then covered by this Lease for three one-year .periods,
commencing on the scheduled expiration of such original term
of this Lease or any renewal thereof as to such. Units, at a
"Fair Market Rental" payable, in arrears, in semi-annual
payments on the month and day such rentals were payable for
such Units in each year of the original term as to such
Units. Unless otherwise agreed to by the parties, in no'
event will any such renewal ex'tend beyond.January 1, 1992.

Fair Market Rental shall be determined for each
extended term of this Lease on the basis of, .and shall be
equal in amount to, the . rental which would obtain in an
arm's-length transaction between an informed and willing
lessee (other, than a lessee currently in possession) and an
informed and willing lessor under no compulsion to lease
and, in such determination, 'costs of removal from the loca-
tion of current use shall not .be a deduction .from such
rental. ' . . . .

If,' after 30 days from the giving of notice by the
.Lessee of the Lessee's election to extend, the term of this
Lease as to a particular group of Units, the Owner and the'
Lessee are unable to agree upon a determination of the'Fair
Market Rental of such Units, such rental shall be determined
in accordance with .the foregoing meaning of such Rental by
the following procedure:' If either party to such determina-
tion shall have given written notice to the other requesting
determination of such value by this appraisal procedure, the
parties • shall consult for the purpose of. appointing a quali-
fied independent appraiser by mutual agreement. If no such
.appraiser .is so appointed within 15 days after such notice
is. given, each party shall appoint an independent appraiser
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within 15 days after such, notice is given, and the ' two
appraisers- so appointed shall within 15 days' after such
notice is given appoint a third independent appraiser... If
n'o such third appraiser is appointed within 15 days after
such notice' is given, either party may apply, to make • such
appointment, to the .American Arbitration Association, and
both parties shall be bound by any appointment so made. Any
appraiser or appraisers appointed pursuant to the foregoing
procedure shall be instructed. to .determine the Fair Market
Rental of the Units, subject to the proposed extended term
within 30 days after his or their appointment. If the par-
ties shall have appointed, a single appraiser or if .either
'party shall -have failed to appoint an appraiser, the deter-
mination of Fair Market Rental of the single appraiser
appointed shall be final. If three appraisers, .shall be
appointed, the determination of the appraiser which differs
most from, the other two appraisers shall .be excluded, the
remaining two determinations shall be averaged and such lat-
ter '• average shall be final .and binding upon .the parties
hereto as the Fair Market Rental. The appraisal proceedings
shall be conducted in accordance with the Commercial Arbi-
tration. Rules of the American Arbitration Association as in
effect on' the.date hereof, except as modified hereby. ' The
provision for this appraisal procedure shall be the exclu-
sive . means of determining 'Fair Market Rental and .shall .'be in
lieu o.f any judicial or other procedure for the. determina-
tion thereof,- and each party hereto hereby 'consents and
.agrees not. to assert any judicial or other procedures. The
expenses of the appraisal 'procedure shall be .borne by the
Lessee. , ' . • .

'§22. PURCHASE OPTION. Provided that this .Lease
has not been earlier terminated and the. Lessee; is not in
default hereunder, the Lessee may by written notice deliv-
ered to the Owner not less than 180 days nor more than 360
days prior to the end of the original term of this Lease or
extension thereof in respect of the Units, still subject to
this Lease,, elect to Purchase not'less than all the Units
then covered by this Lease, at its "Fair Market Value".

Fair Market Value shall be determined .on the basis
of, and shall be equal in amount to/ the purchase price of
the Units which would' obtain in an arm's-length transaction
between.an informed and willing buyer-user under.no compul-
sion to purchase (other, than a lessee currently in posses-
sion) and an informed and willing seller, under no compulsion
to sell and,, in such determination, costs of removal from
the location -of current .use shall, not be a deduction from
such value. . .
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.If,- after 30 days from the giving of notice by the
Lessee of 'the Lessee's election to purchase the .Units, a.t.
their Fair Market Value, the Owner.and the Lessee are unable
to agree upon .a .determination of the Fair Market Value of
such Units, - such value shall be determined in accordance
with the foregoing meaning of 'such Fair Market Value by .the
following procedure: ..If .either party to such, determination
shall have given . written notice to the 'Other reques-ting
determination of.such'value by this appraisal procedure, the'
parties shall consult for the purpose of appointing a quali-
fied independent appraiser by mutual agreement-.- If no such
appraiser, is so appointed within 15 days after such notice
is.given, each party shall appoint an independent appraiser
within 15 days .after such notice is given, and the two
'appraisers so appointed shall within 15 days after such
notice Is .given appoint a .third independent appraiser. If
no- such third appraiser is appointed within 15 days after
such notice' is given, either party may apply, to make such
appointment, to the American Arbitration Association,, and
•both parties shall be bound by any appointment so made. Any
appraiser or appraisers appointed pursuant to the foregoing
procedure shall be instructed to determine the Fair Market
Value of the Units subject to the proposed extended term
within 30 days after his or -their appointment. If the par-
ties shall have appointed a single appraiser or.'.if either
party shall have failed to appoint an appraiser, the deter-
mination of .Fair Market Value of the single appraiser
appointed .shall be final. If three appraisers .shall be
appointed, the determination of the appraiser which differs
most from the .other two appraisers shall be. excluded, the
remaining two determinations shall be averaged and such lat--
ter average shall be final .and binding upon the parties
hereto as the Fair Market Value. The appraisal proceedings
shall' be conducted in accordance with the Commercial. Arbi-
tration .Rules- of the American Arbitration Association'- as in
effect .on the date hereof1, except as modified hereby. The
provision for this appraisal procedure shall, be • the • exclu-
sive, means of determining Fair Market Value and shall be in
-lieu of .any judi.cial or other procedure for the determina-
tion thereof, and each party hereto' hereby consents and
agrees hot to .assert any judicial or other procedures. The
expenses of.. .the appraisal procedure shall be borne by the
Lessee. . . . • .

. ' • The Fair. Market Value of the Units shall be pay-
able' by Lessee to Owner, not after the latter of: (i) -the
termination of this Lease; or (ii) five. (5) business days
after, the determination of Fair Market Value pursuant to the
above-described procedures. Upon payment.of the Fair Market
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Value, Owner shall upon the reque.st of Lessee execute and
deliver to Lessee, a bill of sale (without representations
or warranties except that the Units are free and clear of
all. claims, liens, security interests .and other encumbrances-
by or in favor of any person claiming by, through or under
Owner) for the Units and such other documents as may be
required 'to transfer title : thereto to Lessee, all .in such
form as may reasonably be requested by Lessee.

§23. SEVERABILITY; EFFECT AND MODIFICATION OF
LEASE; THIRD PARTY. BENEFICIARIES. Any provision of this
Lease which.is prohibited or unenforceable in any jurisdic-
tion shall be, as to such jurisdiction, ineffective to the
extent of such -prohibition or unenforceability • without-
invalidating the remaining provisions hereof; and any such
prohibition or -unenf orceabi lity in any jurisdiction shall
not invalidate or render unenforceable such provision in any
other jurisdiction. ' .

Nothing in this' Lease shall be deemed to create
-any right in any person not a party hereto (other than the.
permitted successors and assigns of a party, each of which
shall be deemed to be a third-party beneficiary hereof) and.
this instrument shall not be construed in any respect to be
a .contract in whole or in part for .the benefit of any third
party except as aforesaid. . . '

• • §24.. EXECUTION. . This Lease may be executed- in
several counterparts, such counterparts together, 'constitu-
ting but one and the same instrument, but the counterpart,
delivered to the Owner shall be deemed to.be the original
counterpart. Although . for convenience this Lease is dated
as of the date first set forth above, the actual date or
dates of execution hereof by the .parties hereto is or are,
respectively, the date or date stated in the acknowledgments
hereto annexed. ' •'- • ..
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§25, LAW GOVERNING- The terms of this Lease and
•all. rights and obligations hereunder shall be governed by
the laws of the State of Minnesota. ' .. •

•IN WITNESS WHEREOF, the parties hereto 'have exe-
cuted or caused this, instrument to be executed as of the-
date .first above, written. . ••

- . . ; . . BURLINGTON NORTHERN INC.
:. • - ("Lessee")

.(CORPORATE SEAL)
B.y

Attest:

(CORPORATE'SEAL)

Attest:

THE LIBERTY NATIONAL LEASING
COMPANY ("Lessor")

By
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ACKNOWLEDGEMENTS

State of Minnesota - )
' ' . . : ) ss.:

County of Ramsey )

On this day of , 1981, before me
personally appeared •• - to me personally
known, who, being by me duly sworn, says that he. is the

. • ' of - BURLINGTON NORTHERN
INC., 'that one of the seals affixed to the foregoing instru-
ment i.s the corporate seal, of said corporation, that said
instrument was signed and sealed on behalf of said' corpora-
tion by authority of its .Board of Directors, and he acknowl-'
edged 'that the execution of the foregoing instrument was the
free act and deed of said;corooration.

• ' • . ' Notary Public

[Notarial Seal] - • • •

. . • ' ACKNOWLEDGEMENTS . .

State of . . . . ) ' ' ' •'
) SS .•: '

County .of ' . )

On this day .of , .1981, before me
personally appeared . . ^__ to me personally
known, who., being by me duly sworn, says that he is an
Authorized Officer of' THE- LIBERTY NATIONAL LEASING COMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said, corporation by
authority of its Board . of Directors, and he acknowledged
that, the; execution of- the foregoing instrument was the free
act and deed of said corporation.

• Notary Public

[•Notarial Seal ] . . . .
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: SCHEDULE B

CASUALTY VALUES

Casualty Value
. Date

' 7-1-81'

1-1-82 '
7-1-82 '

1-1-83.
7-1-83 ' .

1-1-84
7-1-84

. 1-1-85 . ' .' •
' 7-1-85

1-1-86 '
. 7-1-86 .

1-1-87 -
7-1-87 -.:••

•'. 1-1-88
7-1-88 ,

1-1-89

* Including Investment
Tax Credit Recapture

•.** Excluding Investment
Tax Crexlit Recapture

Total
Casualty Value*

107.4285

107.1225
105.9903

103.8717
100.9622

97. ..4639
87..2723

82 .'8667'
78.0130

•' 72.7569
60.8436

54.7504
48.2365

41.3228
27.7428

20.000

Termination
Value

88.7711

• 88.4651
87.3329.

85:2143
82.3048-

78.8065 '
74.8341

70.4234
. 65.5747

. 60.3187
54.6245

48.5412
42.0174-

35.10-3-6
27.7428

. oooo:

39.



• . SCHEDULE C

. ' -'• , . CERTIFICATE OF- ACCEPTANCE

.To: THE LIBERTY NATIONAL.LEAS ING COMPANY
(the "'Lessor") . . .

. I.,- the duly -authorized representative .for the.
Lessor and. Burlington Northern Inc. (the "Lessee" )••. under
the Lease of Maintenance of Way Equipment, dated as of
February 6, 1981 (the "Lease") do hereby .certify that- I
thereunder inspected and accepted delivery of the following
Units of Equipment: . '. . .

MANUFACTURER: • ' - - - . : ' .
TYPE 'OF EQUIPMENT: ":"
DATE ACCEPTED: . ..

. NUMBER OF UNITS: . , ' '
MANUFACTURER'S IDENTIFICATION-NUMBERS:

' I do further certify that the foregoing Units are
'in . good order and condition, and appear to. conform to the
specifications, requirements and standards applicable
thereto..

I -do further certify that each of the. foregoing
Units has been marked by means of a stencil printed in con-
"trasting colors upon each side of each Unit in -letters not
less than one inch in height as follows:.

"Leased from The Liberty National Leasing Company
Louisville, Kentucky Pursuant to .an Agreement Filed
with the Interstate Commerce Commission"

I do further certify that as of the date hereof
(i) the Lessee is not in default under the Agreement to
Acquire and Lease dated as of February 6, 1981 or under the
Lease; and (ii) the representations and warranties made by
the Lessee .in said . Agreement to Acquire and Lease are true
and correct on the date hereof.

Authorized Representative of
Lessor and Lessee

Dated:

40.



Exhibit A to
Agreement to Acquire.and Lease

INDEMNITY AGREEMENT'

Dated as of. February .6, .1981

between

BURLINGTON NORTHERN INC.,
as Lessee

and

THE 'LIBERTY NATIONAL LEASING COMPANY,
'as Owner



INDEMNITY AGREEMENT

• THIS INDEMNITY AGREEMENT dated as of February 6,
198.1 by and. between THE LIBERTY NATIONAL LEASING COMPANY, a
Kentucky corporation '(the "Owner") and BURLINGTON NORTHERN
INC., a Delaware corporation (the "Lessee"). ..

R E C . I T A L S :

The Owner and the .Lessee have entered into an
Agreement to Acquire and Lease dated as of February 6, 1981
(the""Agreement to Acquire and Lease") pursuant to which-the
Lessee has agreed to lease from the Owner the.Maintenance of
Way Equipment referred to therein. (All, .terms used herein
which are not otherwise defined shall have the .meaning
ascribed to them iii.the Agreement to Acquire and Lease, )

The Lessee desires to lease rather than purchase
the Equipment and the Owner is willing to acquire certain of
the Lessee's rights and interests under the Purchase Orders
.as the same 'relate to the Equipment and to purchase the
Equipment, all. on the .terms and conditions hereinafter set
"forth and in the Agreement to Acquire and Lease.

In order . to induce the Owner to enter into the
Lease, the Lessee has agreed to indemnify the Owner in the
manner and to the. extent hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual
covenants herein contained., the Owner and the Lessee hereby
agree as follows;. . . . •

SECTION 1. ASSIGNMENT. •' • • .

(a) The Lessee does hereby assign and set over to
the Owner all of. the Lessee's rights and interest in and to
the Equipment" and the Purchase Orders as the same relate -to
the Equipment including, without limitation, in such assign-
ment, (i) the right to purchase each Unit of Equipment pur-
suant to the related Purchase Order, and the right to take
title to such Unit of Equipment. and to be named the purchaser
in the bill of sale for such Unit of Equipment, (ii) 'all
claims for damages in respect.of each Unit of Equipment pur-
chase by the. Owner arising as a result of any default by the
Builder thereof under the related Purchase Order, including,
without limitation, all warranty arid indemnity provisions



contained in such Purchase Order, and all claims arising
thereunder, in . respect of such Unit of. Equipment, and
(iii) any and all rights of the Lessee to compel .performance
of the terms of such.Purchase Order. Nothing in this Agree-
ment shall be construed to modify or amend any of the terms
of any Purchase" Order or any indemnity extended by the
Lessee thereunder or hereunder, it being understood that the
•Lessee shall be and. remain solely liable for any such
indemnity. ' . . •

. . . • (b) . If 'and so long -as no Event of Default' or
event ' which, with notice and the lapse, of • time or both,
would constitute an Event of Default under the Lease has
occurred and is continuing, the ^Lessee shall be, and is
hereby authorized on behalf of the Owner in the name of the
Lessee to exercise all rights and powers of the -.purchaser
under all Purchase Orders with respect to the Equipment
except that .(i) the .Lessee may np;t exercise the right to
purchase 'and take title to -any Equipment except when, permit-
ted by the Agreement to Acquire and Lease and the Exhibits
thereto; and (ii). the Lessee may not enter into any change,
order .or other amendment or modification to any Purchase
Order without the written consent or countersignature. of the
Owner if such change order, amendment or modification would
result .in any rescission, cancellation or termination of
such Purchase Order. . ' • •

(c) If and so long as no Event of Default or
event which, with notice of lapse of time or both would con-
stitute an Event of Default under the Lease has occurred and
is continuing, if Lessee incurs expense or is otherwise dam-
aged, with respect to any Equipment and there is a subsequent
payment by the Builder (by way of warranty•, indemnity or
otherwise) with respect to the reason Lessee incurred such
expense or suffered such damage, then Lessee shall be enti-
tled to receive from such payment (as reimbursement for its
damages) an amount not -exceeding the .amount of damages
incurred by Lessee with respect thereto. - -

•SECTION 2. CONTINUING LIABILITY OF LESSEE; INDEMNIFICATION
BY LESSEE. -.

/

• It is expressly agreed that, anything herein.con-
tained to the contrary notwithstanding: (a) the• 'Lessee
shall at all times remain liable to the Builders to perform
all of'.the duties and obligations of the purchaser under the
Purchase Orders to the same extent as if this Agreement had
not been executed, (b) the'execution of this Agreement shall
not modify any contractual rights of the Builders under the
Purchase Orders and the liabilities of the Builders under

2.



the Purchase Orders shall be'to the same extent and continue
as if this Agreement had not been executed, (c) the exercise
by the Owner, of any of the .rights assigned hereunder shall
not release' the Lessee from any of its duties or .obligations
to the Builders'. under the Purchase .Orders except to" the
extent 'that such exercise by the. Owner shall constitute per-
'formance of such duties and obligations, and (d) 'the Owner
shall not have any obligation or liability under the Pur-
chase Orders by reasons of,' or arising out of, this instru-
ment or be obligated to perform any of the obligations or
duties, of the Lessee' under the Purchase Orders or'.to make
any payment (other than under the terms and conditions .set
forth in the Agreement to Acquire and Lease) or to make any
inquiry of the sufficiency of or authorization for any pay-
ment received by any of them or to present or file any claim
or to take any other action to collect or enforce any claim
for any payment assigned hereunder. . . .

Lessee agrees ' to have 'each Builder execute and
deliver to the Owner" a bill or .bills, of sale, satisfactory
to the Owner, transferring to the Owner all right, title and
interest of the Builder to each Unit of Equipment delivered
by the Builder, warranting to the Owner that,'at the time of
delivery, of such Unit, the Builder had legal title thereto
arid 'good and lawful right to sell the same and that such
Units were .new and unused' and free of all. claims, liens,
security interests' and other encumbrances of any nature (ex-
cept .only the rights'created under the Lease), and covenant-
ing to defend the title to such Units against demands .of all
persons whomsoever 'based on claims originating prior .to the
delivery of such Units by' the Builder to the Owner.

Lessee agrees to indemnify and save the Owner
harmless against any liability, loss, damage, claim or
expense' which arises out of any defect in title to any Unit
of Equipment, except defects in title arising by, through or
under Owner and covenants, and warrants to the Owner that it
will, at its cost and' expense, defend the .Owner's right,
title and interest in each Unit' of Equipment (subject to
defects in title arising by, through or under Owner) against
the demands of all persons originating during the term of
this Lease. Lessee further agrees to indemnify the Owner
for' any '.lo'ss, liability, damage, claim or expense arising
out of (1) the failure of any. Builder to be duly incorpor-
rated and validly existing under the laws of the State of.
its incorporation; (2) the non-compliance of any documents
executed and' delivered by any Builder with its charter or
by-laws; and (3.) any suit, action or proceeding in which any
Builder, raises the defense of ultra vires. Furthermore,

3.



Lessee agrees to indemnify and save, the Owner harmless from
any liability, loss, damage, claim and expense which arises
out of any claims ' for patent 'infringement relative to the
Equipment. ' . . . . •

The indemnities provided herein are in addition
to, and not in lieu of, any other indemnities of the Lessee
contained in the Lease.

SECTIONS. FURTHER ASSURANCE. - . .

.- The Lessee agrees that at any time and from time
to time, upon the written request of'the Owner, the Lessee
will promptly and duly -execute and deliver any and all such
further instruments and documents and take such -further
action as the Owner may reasonably request in order to
obtain the full benefits of the assignment in this Indemnity
Agreement and of-the rights arid powers herein granted.

SECTION 4.- REPRESENTATIONS AND WARRANTIES OF LESSEE.

The Lessee does hereby represent and warrant that:

• ' • (a)- The Lessee is not in default .in any
material respect under any Purchase Order and each Pur-
•chase Order is, or.will be, upon acceptance thereof by
the related Builder, enforceable against the Lessee in
accordance with its terms.

-(b) The Lessee has not assigned or pledged,
and hereby covenants that, it will not assign'or pledge
.so long as this instrument .shall remain in effect, the
'-whole or any part of the rights hereby assigned to any-
. one other than the Owner.

SECTION.5. NOTICES. '

Any notice or other communication required or. per-
mitted to be given hereunder shall be in writing and shall
be deemed to have been given 'when personally delivered to
the intended recipient or deposited in the United -States
.mails, certified first class, postage prepaid, addressed.to
the intended recipient as provided in the Lease.

SECTION 6.- SUCCESSORS AND ASSIGNS.

This Agreement shall, be binding 'upon and shall
inure to the- benefit of the Owner and the Lessee and their
respective permitted successors and assigns.

4.



SECTION 7'. GOVERNING LAW. .

This' Agreement, and all of the rights and obliga-
tions hereunder, including matters of construction, validity
and performance., shall be governed by the laws of the State
'of Minnesota. . • •

IN WITNESS WHEREOF, the parties hereto have 'exe-
cuted- this Agreement.

. ' THE LIBERTY NATIONAL LEASING COMPANY
- (."Owner")

By
(/ Title: y,<: <v •••'"•• '•" "'•

BURLINGTON NORTHERN INC. . ( '"Lessee")

.Title:' -
Vice P:v.•;:•:.••

, and TITC... ;.

5.



Exhibit B to
Agreement to Acquire and Lease

LEASE 'OF MAINTENANCE OF WAY EQUIPMENT

Dated as of February 6, 1981

between

BURLINGTON NORTHERN INC.,
as Lessee

and

THE LIBERTY NATIONAL LEASING COMPANY,
- as Owner
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LEASE OF MAINTENANCE OF WAY EQUIPMENT dated as of
February 6, 1981 between'- Burlington Northern Inc., a
Delaware corporation (hereinafter called the "Lessee"), and
The Liberty National Leasing Company, a Kentucky corporation
(hereinafter'called the "Owner").

' • / ' . ' • . R E C I T A L S :

The Owner and the Lessee, are parties to an Agree-
ment, to Acquire and Lease dated as of February 6, 1981 (here-
inafter called the "Agreement to Acquire and Lease") which
provides, among other, things, the conditions under which, the
Owner will acquire the maintenance of way equipment
.described in Schedule A hereto (hereinafter called the
"Equipment") and lease the Equipment to the' Lessee here-
under. ' ' . . . .

; ' The Lessee has ordered the Equipment from the
builders and vendors thereof listed in Schedule A hereto
(collectively the "Builders") pursuant to the Lessee's pur-
chase orders (the "Purchase Orders") and the Lessee has noti-
fied each Builder, with a notation to this effect on its
-Purchase Orders,, that its right to purchase the Equipment
from such Builder has been assigned to the Owner (such nota-
tion being hereinafter referred to as the "Purchase Order
Assignment").

' . The Lessee agrees to lease from- the Owner all the
units o.f-f the Equipment (.or such lesser number of units as
are delivered and accepted and settled for under the Pur-
chase Orders and the Agreement to Acquire.and.Lease) at the
rentals and for the term and upon the co.nditions hereinafter
provided (each' such unit so leased being hereinafter called
a."Unit"'). .

NOW, THEREFORE, in consideration of the rentals to
be paid and the. covenants hereinafter mentioned to be kept
and performed by the Le'ssee, the Owner hereby agrees to
lease the Units to 'the Less.ee upon the following terms and
conditions: . . '

§1. MET LEASE. This Lease is a net lease. The
Lessee's obligation to pay all rentals and other amounts
hereunder shall be absolute and unconditional .and, except as
herein provided, the Lessee shall . not be entitled to any
abatement of rent or any other amounts due. hereunder, reduc-
tion thereof -or setoff against rent or such, other amounts,
including;, but 'not limited to, abatements, reductions or
setoff's - due or alleged to be. due by reason .of any past,
present or future claims of the Lessee against the Owner,



whether under .this Lease, under the Purchase Order Assign-
ments, under the Agreement to Acquire and Lease.or otherwise,
including the Lessee's rights by subrogation hereunder or
thereunder' against the Owner or any Builder or otherwise;
nor, except as otherwise expressly provided herein,' shall
this Lease terminate, or the obligations of the Lessee.be
otherwise affected, by reason of any defect ,in or damage to
or loss of possession or loss of use or destruction of all
or any of the Units from whatsoever cause, any liens, encum-
brances or rights, of others with respect to any of the .Units,
the prohibition of or other restriction against, the Lessee's
us.e of all- or any of the Units,- the interference with such
Use by any person or entity, the invalidity or unenforce-
ability or lack of authorization of this Lease, any insol-
vency of or bankruptcy, reorganization or similar proceeding
against the Lessee, or for any -other cause whether similar
or .dissimilar to the foregoing, any present or future law to
the contrary notwithstanding, it being the. intention of•the
parties hereto.that the rents and other amounts payable by
the Lessee hereunder shall continue to be payable in all
events in the .manner and at the times herein, provided unless
the obligation to .pay the ' same shall- be terminated pursuant
to the .express provisions of this . Lease. To the extent
permitted by applicable law, the Lessee hereby waives any-
and all rights which it may now have or which at any time
hereafter may be conferred upon it, by ' statute or otherwise,
to terminate, cancel, quit or surrender the lease of any' of
the Units except in accordance with the express terms.hereof.
'Each rental or other payment made by the Lessee hereunder
shall be final and the. Lessee shall 'not seek to recover all
or any part of such payment from the Owner for any reason
w h a t s o e v e r . . .

' . §2. DELIVERY AND ACCEPTANCE OF UNITS; DESIGNATION
OF UNITS. The Owner hereby appoints the Lessee its agent
for inspection and' acceptance of the 'Units pursuant to- the
Purchase' Order Assignments; provided, however, • that such
acceptance shall -be in accordance with the provisions of
Sections 4. and 5 of the . Agreement to Acquire and Lease.
Each delivery of a Unit to the Owner under the related
Purchase Order Assignment shall be made at ' the related
Builder's plant and shall be deemed to be a delivery here-
under to the Lessee. Upon completion and delivery of"a Unit
as aforesaid, the Lessee will cause an employee or agent of
the.Lessee to inspect the same', and, if such Unit, is. found
to conform .to the specifications set forth in the related
Purchase Order and the . other . requirements and standards
applicable thereto, if any, and if such Unit is found to be
acceptable., to execute and deliver to the Owner a certificate

2.



of. approval and acceptance, substantially in the
Schedule C hereto, stating (i) that such Unit has been
inspected and approved on behalf of the Lessee and the Owner-
on the date of such certificate, and (ii) that such Unit has
been inspected and accepted on behalf of the Lessee under
this .Lease .and' the Owner under the related Purchase Order
Assignment on the date of such certificate and is .marked in
accordance with §5 hereof (such certificate is hereinafter
called the "Certificate of Acceptance"). Upon issuance of
such Certificate-.of Acceptance, except as . provided .'in. the
next sentence hereof,.such Unit shall be deemed to have been
delivered to .and irrevocably accepted by the Lessee and' shall
be subject thereafter to all the terms and conditions of
this Lease. The inspection and approval- and the delivery,
inspection and acceptance hereunder of any Unit of Equipment,
excluded from the respective Purchase Order Assignment pur-
suant to. Section 6' of the Agreement to Acquire and. Lease
shall be null and void and ineffective to subject such- Unit
to this.Lease. . •

§3. RENTALS. With respect to any Unit subject to
this- Lease, the Lessee will make to the .Owner 15 consecutive
semi-annual payments commencing on January 1, 1982 and ending
on January -1, 1989. Each such, payment will be in an amount
equal, to 9.2174%, multiplied by. the Purchase Price of e-ach
such Unit. "Purchase .Price" shall mean the base price or
prices of. each Unit subject to ' this Lease on the date of
such payment as set forth ..in the Builder's invoice or
invoices delivered to the Owner in accordance with the terms
of the Agreement to Acquire and Lease (which shal.l include
any applicable freight charges and applicable sales taxes) .

If any of the semi-annual rental payment dates,
referred to. above is not a Business Day -(as such term is
herein-after defined) the semi-annual rental- payment other-
wise payable on -such date, shall then be payable on the next
succeeding Business .Day. The term "Business Day" as used
herein means a calendar .day, excluding . Saturdays, Sundays
and any other day .on which banking institutions in -New York,
New York, St. Paul, Minnesota or Louisville, Kentucky are.
authorized or obligated to remain closed.

The Lessee -agrees to make all payments (unless
otherwise instructed in writing by the Owner) due to the
'.Owner hereunder in immediately available funds on the date
due at such place as the Owner may direct.

§4. - TERM OF. LEASE. The- term of this Lease as .to
each Unit shall begin on the date of delivery and acceptance
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of 'Such Unit hereunder and, subject to the provisions -of §.§7
and. 10 hereof, shall terminate on the date on which final
payment o.f rent in respect thereof is -due pursuant' to §3
.hereof. Except for obligations of the Lessee hereunder which
are specifically stated to terminate at a fixed time, the
obligations of the Lessee hereunder (including, .but not
limited to, the obligations under ,§§3, 6, 7, 9, 11, 13, 17
and 20 hereof) shall survive the expiration of the term of
this Lease.

§5'. IDENTIFICATION -MARKS. The Lessee agrees that
each Unit will be identified by the related Builder's identi-.
fication number affixed' thereto (".identification number"),
which .numbers will be as set forth in Schedule A. hereto.
The parties understand that such Schedule A will not contain
all such numbers until all Units have been delivered ' and
accepted hereunder. Accordingly, the parties agree (i) to
amend, such Schedule immediately after the delivery and
acceptance hereunder of the last Unit of Equipment; "and (ii)
to refile such amended Schedule in accordance with.the last
paragraph of Section 4 of the Agreement, to Acquire and Lease.
The .Lessee will keep and maintain or cause to be kept • and
maintained, plainly, distinctly, permanently 'and conspicur
ously marked on each side of each Unit, in letters not less'
than one inch in height, the words, ."LEASED FROM THE LIBERTY
NATIONAL LEASING COMPANY LOUISVILLE, KENTUCKY'PURSUANT TO 'AN
.AGREEMENT FILED WITH THE INTERSTATE COMMERCE COMMISSION", or
other appropriate words designated by the Owner, with appro-
priate changes thereof and additions thereto as from time to
time may be required by law or reasonably requested in order
to protect the Owner's title to.. such Unit and the rights of'
the Owner under ' this Lease". The . Lessee will not place or
permit any such Unit to be placed in operation or exercise
any control or dominion over the .same until such words shall
have been- so marked on both sides thereof and will replace
or cause to be replaced promptly any such name and words
which may be removed, defaced, obliterated or destroyed.
The Lessee- will not change or permit to -be changed the iden-
tifying number, of any Unit, unless and until (i ) a statement
of' new number or numbers to be. substituted therefor shall
have been delivered to the Owner and duly filed, recorded
and deposited by the Lessee in all public offices where this'
Lease shall have been filed, recorded deposited and (ii.) the
Lessee' shall have furnished the Owner an opinion of counsel
to - the effect that such statement has been so filed, recorded-
and deposited, such filing, recordation and deposit will'
protect the Owner's interests in such Units and no filing,-
recording, deposit or giving of notice with or to any other
Federal, state or local government or agency thereof is
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necessary to .protect the interests of the Owner' in such
Units. • • • ' . • ' • .

Except as above provided, the Lessee will not
allow the name of any person, association or corporation to
be placed on any Unit as a designation- that might be inter-
preted as a claim of ownership. . .

§6. TAXES. Whether or not any of the transac-
tions contemplated hereby are consummated, the Lessee agrees
to pay or cause to be paid, and on written demand, -to indem-
nify .and hold the Owner harmless .from all taxes, assess-
ments, fees and. charges. of any nature whatsoever, together
with any penalties, fines, additions to tax or interest
thereon, howsoever imposed, whether levied or imposed upon
the Owner, the Builders or the Lessee by any Federal, state,
or local government or governmental subdivision 'in the
United. States or "by any foreign county or -subdivision
thereof, upon or wi.th respect to: any Unit or any part
thereof; - the manufacture, purchase, ownership, delivery,'
leasing, possession, .use, operation,- transfer of title,
return or other disposition-thereof, or the indebtedness, if
any, with respect thereto; the rentals,, receipts or earnings
arising therefrom; this Lease, the Agreement to Acquire' and
Lease and any agreements entered into to finance a portion
of the Purchase Price; (all such taxes, assessments, fees,
charges, penalties', fines, .additions to tax and interest
imposed as aforesaid being hereinafter .called "Taxes");
excluding, however: . (i) Taxes'of the United States or of
any state or local government or governmental subdivision or
authority thereof and (if and to the extent that•any person
.indemnified hereunder is currently allowed a credit therefor
against its United States Federal income taxes) of any
foreign country or subdivision - thereof, imposed on or mea-
sured solely by the net income or excess profits of the'
Owne'i-, -or franchise taxes to the extent measured' by net
income based on gross, receipts of the Owner, other than
Taxes arising out of or.imposed in respect of the receipt of
indemnification payments pursuant to this Lease, provided
that, such Taxes of any foreign country or • subdivision
thereof incurred as a result, of the Owner being taxed by
such foreign country or jurisdiction 'on its worldwide income
without regard .to -the transactions contemplated by this
Lease shall be excluded whether or not the indemnified.party
is entitled to a .credit against its United States Federal
income taxes; and (ii) any Taxes imposed as a direct result
of .a voluntary transfer or other voluntary disposition by or
on behalf of the Owner or any transfer or disposition 'by or
on behalf of the " owner resulting from bankruptcy or other
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proceedings for the relief of creditors in which the Owner
is the debtor, whether voluntary or involuntary, of any
interest in any Unit or . interest in rentals under, this
Lease, without the .consent of the Lessee, unless, in each
case, such transfer or disposition is in connection with a
Casualty Occurrence or an Event of Default shall have occur-.
red and be -continuing.; provided, however, that in situations
where Owner has not previously paid, such Taxes, the Lessee
shall not be required to pay any Taxes during the period it
may be contesting or causing to be contested the same in the
manner provided in the third paragraph of this §6. • The
Lessee further agrees to pay on or before the time or times
•prescribed by law any tax imposed on or measured solely by
the net income -of the Lessee (or the affiliated group,
within the meaning of section 1504 of the Internal. Revenue
Code of 1954, as amended, of which the Lessee .is a. member)
under the laws o.f. the United State, or of any state or local
government or governmental .subdivision thereof, or of any
foreign country or subdivision or authority thereof' whi.ch,
.if unpaid, might result in a lien or other encumbrance upon
any Unit; provided, • however, that the Lessee shald not be
required to pay any such tax during the period if it is con-
testing the same in the manner provided in the third, .para-.
graph, of this §6. .

The amount which the Lessee shall be required to
pay with respect to any Taxes indemnified against pursuant
to this §6,- shall be an amount sufficient to restore the
•Owner to the same after-tax position 'the Owner would have
been in had such Taxes not been imposed.

If a claim is made against the Owner -for any Taxes
indemnified against under this §6, the Owner shall promptly
notify the Lessee. . If reasonably requested by the Lessee in
writing, the Owner, shall, .upon receipt of indemnity satis-
factory to .it for~'all costs,, expenses, losses, legal and
accountants' fees and disbursements, penalties, fines, addi-
tions to tax and interest, and at the expense of the Lessee,
contest in good faith the validity, applicability or amount
of such Taxes by (a) re.sisting payment thereof if possible,
(b) not paying the same except under protest, if protest is
necessary and proper, and (.c) if payment is made, using' rea-.
sonable .efforts to obtain a refund thereof in appropriate
administrative or judicial.proceedings, or both. The Lessee
may also contest, or cause to be contested, at its' own
expense, the validity, applicability- or amount of such Taxes
in the name of the Owner; provided that no proceeding or
action relating, to such contest shall be commenced (nor
'shall .any pleading, motion, brief or other' paper be
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submitted or filed in the name of the Owner in any such 'pro-
ceeding or action) i.f in the opinion of the Owner such con-
test or the non-payment of the Taxes would adversely affect
the title, property or rights of the Owner hereunder; and
provided further that Owner shall have an absolute right to
review and revise any such filings before they are submitted
in Owner's name. -If the Owner shall obtain a refund of all
or any p.art of such Taxes previously reimbursed by the Les-
see in connection with any. such contest or any amount repre-
senting interest, thereon applicable to the amount paid by
'the Lessee, the Owner shall pay to the Lessee the amount of
such, refund or interest, net of expenses, but only so. long
as no Event of Default, ' or event which with notice or lapse
of time or both v/ould constitute an Event of Default, shall
have occurred and b'e continuing. • .

In case any report or return , is required to be
made with respect to any obligation of .the Lessee under this
§6 or arising out of this §6, except, obligations resulting
from the second sentence of the first paragraph of this •§&,
the Lessee shall either make or cause to be made such report
.or return in such manner as will -show the interests' of the
Owner or shall promptly notify or cause to be notified the
Owner of such requirement and. shal.l 'make or .cause to be made
such report or return in such manner as shall be satisfac-
tory to the Owner. All reports and returns to be filed in
Owner's name are subject to the prior review and approval of
Owner..' All..costs and expenses (including reasonable .legal
and accountants', fees) of. preparing any such return or
report shall be borne by the Lessee. . '

All the obligations .of the Lessee under this §6
shall survive and. continue, notwithstanding the termination
of. this Lease, but only with respect to periods included • in
the ' term of this Lease. -Payment due from the Lessee under
this §6 .shall be made directly to the Owner, except to the
extent paid to a governmental agency or taxing authori'ty.
The foregoing indemnities by the Lessee shall not constitute,
a guarantee by the Lessee of 'any value of the Equipment fol-
lowing the expiration.-of the term hereof as such term .may or
may not be renewed. .

The Lessee shall, furnish or cause to be furnished
promptly,' upon -request, such information and data as' are
normally available, to the Lessee and which the Owner reason-
ably may require to permit compliance .with the requirements
of any taxing authorities..
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• • §7. PAYMENT FOR "CASUALTY OCCURRENCES; INSURANCE.
In the event that any Unit shall .-be or 'become worn out,
lost,. ' stolen, destroyed,, irreparably damaged in the reason-
able determination of' the Lessee, or permanently rendered
unfit"for' use from any cause whatsoever, 'or taken or requi-
sitioned by condemnation .or otherwise resulting in loss of.
possession by the Lessee for an indefinite period or a per-
iod in excess o,f the then remaining term of this Lease (such
occurrences being .hereinafter' called "Casualty . Occur-
rences")., during the term of this Lease with respect to such
Unit, or before such Unit shall have been returned .in the
manner provided in §11 or §13 hereof, the Lessee shall
promptly and. fully notify the Owner with respect .thereto.
On the rental payment date^in respect'of such Unit suffering
a Casualty. Occurrence •. (not earlier, than the first regular
semi-annual rental payment' date) next succeeding the-.deliv-
ery of such..notice (or, in the event such rental payment
date will occur within 15 days after delivery of notice, on
.the following rental payment date, or, in the event the term
of this .Lease has already expired or will expire within 15
days after delivery of such notice, on a date within 15 days
of such delivery), the Lessee shall pay or cause to be paid
to the Owner an amount. equal to the rental payment or 'pay-
ments in respect of such Unit due and payable on such date '
plus a sum equal to the Casualty Value of such Unit as of
such payment date (such rental payment date being herein-
after called the "Calculation Date"). Upon the making of
such payment by or on behalf of the Lessee in respect of any
Unit, the rental for such- Unit shall cease to accrue as of
'the date of such payment, .the term'of this Lease as to such
Unit shall- terminate and. (except in the case of the loss,
theft or complete destruction of such Unit-) the Owner shall
be entitled to immediate 'possession of such Unit.(subject to
.the. rights of the Lessee in the third paragraph of this .§7.) ..

if the date upon which the making of such payment
by the. Lessee in respect of . any Unit as required as afore-
said shall be after the term of this Lease in respect of
such Unit has expired, no rental for such Unit shall accrue
after the end of such term but the Lessee, in addition to
paying the Casualty Value for such Unit, shall pay or cause
to be paid interest thereon from the end of such term to the
date of; . such payment at the rate of 15% (or such lesser
amount as may be legally enforceable).

. . . The Owner hereby appoints the Lessee its agent 'to
dispose of any Unit suffering a Casualty Occurrence or any
component thereof, before or after the expiration of this
Lease/ at the best price obtainable on an. "-as is, where is"
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basis. Provided that the. Lessee has previously paid the
Casualty Value to the Owner and no Event of Default here-
under., or event which with notice or lapse of•time or both
would constitute such an.Event of Default, shall have occur-
red and be continuing, the .Lessee shall be entitled to
retain the proceeds of .such sale to the extent they do not
exceed the Casualty Value of such Unit, and shall pay any
exces-s to the Owner. If any such Event of Default or event'
which-with notice or lapse of time or both would constitute
an Event of Default, has occurred and. is continuing, the
Lessee shall promptly pay all such proceeds to the Owner.

The Casualty Value of each Unit as of the Calcula-.
tidn Date for each such Unit shall be that percentage'-of the
Purchase Price of each Unit as is set forth in Schedule B
hereto opposite such date in the column entitled "Total
Casualty Value." • • .

In the event of the 'requisition for use of any
Unit during the term of this. Lease .with respect to such
'Unit', all. of the Lessee's obligations under this Lease with,
respect, to -.such Unit shall continue to the same extent' as if
such requisition had. not occurred (other than .obligations
hereunder with respect to the maintenance and upkeep of the
Units which may be rendered impossible by virtue of 'control
of the Units .by any requisitioning .authority; provided, how^
ever, that the 'foregoing shall in no way excuse the Lessee
from performing such obligations upon termination of such
requisition), except that if such .Unit . is . returned at any
time, after the.end of the term of' this Lease with respect to
such Unit, the Lessee shall be obligated to return such Unit
to the Owner pursuant to §11 or §13 hereof, as the .case may
be. Provided that no Event of Default, or event which with
notice or lapse of time or both would constitute an Event of
De.fault, shall have occurred, and be continuing, all payments
received by the Owner or the Lessee from the.requisitioning
authority -shall be disbursed as follows: first to the
'Lessee until such time as Lessee shall have been' reimbursed
'by the requisitioning authority for the' Rentals paid by
Lessee .during the time of the requisition; and- thereafter,
-to Owner. All payments received by the .Owner or the Lessee
from the requisitioning authority for the use. of such Unit
after .the term of this Lease, shall be paid over to, or
retained, by,. the Owner.. • . ' .' • '

Except as hereinabove. in this §-7 provided, the
.Lessee shall not be relieved from its obligations, hereunder
in the event -of, and shall bear the risk of, any Casualty
Occurrence to any Unit from and after delivery and accep-
tance thereof.by the Lessee hereunder. .
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The Lessee will, at all'times prior to the return
of the Equipment to the Owner in accordance .with the terms
of this Lease (including the storage period provided under
§§11 and 13. hereof), maintain at .its .own expense, property
and casualty insurance in respect of the Units at the time
subject hereto, at least in amounts and against risks' cus-
tomarily insured against by railroad companies on similar
equipment owned by them and in amounts and against risks-
customarily insured against by the Lessee on similar equip-
ment owned or leased by it, in each case satisfactory to the
Owner. . The proceeds of any property insurance shall be pay-
able first to the Owner and then, the Lessee as. their inter-
ests may appear. • '

The Lessee' will, at all times prior to the - return
of the Equipment .'to the Owner in accordance with the terms
of this -Lease, at its own e-xpense, carry and maintain public
•liability insurance with respect to third party personal and
property'damage in such amounts and for such risks and with
such" insurance companies as .is. consistent, with prudent
.Industry'practice but in any event at least not less compre-
hensive in amounts • and against -such, risks customarily
insured against by the Lessee in respect of Equipment owned
o.r -leased-by it similar in nature to the Units, in each case
satisfactory to the Owner.

Any policies of insurance carried in accordance
with this '§7 shall (i) require 30- days' prior notice of can-
cellation or material change'in coverage to the Owner, (ii)
name- the Owner as an additional named insured and loss payee
as its interests may appear without liability for payment of
premiums of commissions on its part, and (iii) such policies
(except policies of. insurance with respect to property dam-
age) shall provide .-that in respect of the interests of the
.Owner in. such policy the insurance shall not be invalidated
by any action or inaction of the Lessee or any other person
and shall, insure the Owner regardless of any breach or vio-
lation of any warranty, declaration or condition contained
in such policies by the Lessee or by any other person.

§8. REPORTS. On or before May 3.1 in each year,
commencing with calendar year 1982, the Lessee will furnish
to the Owner an accurate statement (a) setting forth as. at
the preceding December 31 the total number, description and
identification numbers of all Units then leased hereunder,
the total number, description and identification numbers of
all Unit's that have suffered a Casualty Occurrence, during
the preceding .calendar year or are then undergoing repairs
.(other than running repairs)' or then withdrawn from use
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pending repair (other than running repairs) and setting
forth such other information regarding the condition and
state of repair of the ; Units . as. . the Owner, may reasonably
request and (b) stating that, in the case. of. all Units'
repainted or repaired during the period covered, by such
statement, the numbers and. markings required by §5 hereof
have been preserved or replaced. The Owner shall have, the
right by its agents, to inspect the Units and the Lessee's
records with respect thereto at such reasonable times as the
•Owner may request during the continuance of this Lease. -.

The Lessee agrees at its expense to -prepare arid
deliver to the Owner within, a reasonable time prior to the.
required date of filing (or, to the extent permissible, file
on behalf of the Owner) .any and all reports (other than
income tax.returns) to be filed by.the Owner with any Fed-

. era!, state or other regulatory authority by 'reason of the
ownership by the Owner of .the Units or the leasing thereof
to the Lessee. .

.§9. DISCLAIMER OF' WARRANTIES; COMPLIANCE WITH
LAWS .AND RULES; MAINTENANCE; INDEMNIFICATION. THE OWNER
DOES NOT MAKE, HAS NOT MADE NOR SHALL BE DEEMED TO MAKE OR
HAVE. MADE ANY WARRANTY OR REPRESENTATION, EITHER EXPRESS OR
IMPLIED, AS TO THE DESIGN, COMPLIANCE 'WITH SPECIFICATIONS,
OPERATION OR CONDITION OF, OR AS TO THE QUALITY OF THE MATE--
RIAL, .EQUIPMENT OR WORKMANSHIP IN-, THE UNITS OR ANY COM-
PONENT THEREOF DELIVERED .TO THE LESSEE HEREUNDER,. AND THE
OWNER-DOES NOT MAKE ANY WARRANTY OF MERCHANTABILITY OR FIT-
NESS OF THE UNITS -OR ANY 'COMPONENT THEREOF FOR ANY PARTICU-
LAR ' PURPOSE OR AS TO TITLE TO THE UNITS OR .. ANY ' COMPONENT
THEREOF, OR ANY OTHER.REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED, WITH RESPECT TO ANY UNIT OR ANY COMPONENT THEREOF
(EITHER UPON DELIVERY 'THEREOF TO THE LESSEE OR OTHERWISE),
it being .agreed that, all such risks, .as between the Ownor
and'-the Lessee, are to be borne by the Lessee; but the Ownyr
hereby irrevocably appoints and constitutes the Lessee its
agent and attorney-in-fact during the term of this Lease to
assert and enf orce • f rom time to time, in the name o'f and for
the account of the Owner and/or the Lessee, as their inter-
est may. appear, at the Lessee's sole cost 'and expense, what-
ever claims and rights the .Owner may have against any
Builder. The Owner shall have no responsibility or liabil-
ity to the Lessee or any -other person with respect to any of
the following, regardless of any negligence of the Owner:
(i) any .liability, loss.or damage caused or alleged to be
caused directly or indirectly by any Units or by any inade-
quacy thereof, or deficiency or defect therein or by. any
other circumstance in. connection therewith (including,
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without limitation, strict Liability in tort); (ii) the use,
operation or performance of any Units or any risks relating
thereto; (iii) any.interruption of service, loss of business
or anticipated profits or 'consequential damages; or (iv.) the
delivery, operation, servicing, maintenance, repair,
improvement- or replacement of any Units. The Lessee's
delivery of a Certificate of Acceptance and Approval shall
be 'conclusive evidence as .between the Lessee and the Owner'
that the Units described therein are in all the foregoing
repects satisfactory to the Lessee; and the 'Lessee will not
assert any claim of any nature whatsoever against the Owner
based on any of the foregoing matters.

The Lessee agrees, .for the benefit of the Owner,
to comply, with-all the laws'of the jurisdiction' in which its
operations involving the Unit may extend with all rules of
the United • States Department of Transportation, the Inter-
state Commerce Commission and any other legislative, execu-
tive, administrative or judicial body exercising any power
or jurisdiction over the Units., to the extent that such laws
and. rules affect the --title, operation or use of the Units
and in the event that such laws or rules require any altera-
tion, replacement, modification or addition of or to - any
part .of any Unit, the Lessee will fully conform therewith at
no expense to the Owner; provided, however, that the Lessee
may upon, prior written notice to 'the Owner in good faith
contest .or cause to be 'contested the validity or application
of any such law or rule in any reasonable manner which does
not, in the opinion of the. Owner, adversely.affect the prop-
erty or rights of the Owner, under this Lease.

The Lessee agrees that, 'at its own cost and
expense, it will ' maintain and keep each Unit (including any
.parts installed on or replacements made to any Unit) which
is' subject to this Lease, in good operating order, repair and
condition, ordinary wear and tear excepted. The Lessee, at
its own cost and expense, may from 'time to time make such
alterations, modifications and additions (including, without
limitation, ' .any special, devices, assemblies or racks at any
time attached or affixed to any Unit, the cost of which is
not included in the Purchase Price of- such' Unit and which
.are no't required for the operation or use of such - Unit by
the- United States Department- of Transportation, the Inter--
state Commerce Commission or any other legislative, execu-
tive, • administrative or judicial body exercising any power
or. jurisdiction .over such Unit) (hereinafter collectively
called "Additions".) to the Units as the Lessee may. deem
desirable in the proper conduct of its business so 'long as
such Additions shall not .be inconsistent with the continuing
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operation' of the Units,, and shall not diminish the value,
utility or condition of. the Units below the value, utility
and condition, thereof immediately prior to the -making of
such Additions, assuming the Units .were then in 'the condi-
tion required' to be maintained by the terms of this Lease;
provided, however, that no such Addition shall be made
unle.ss it is readily removable from the Unit to which it
relates without causing material damage thereto and without
diminishing or. impairing the value or utility which the Unit
would have had immediately prior, to such time had. such Addi-v
tion not been made assuming, the Unit was then in the. con-
dition required to'be maintained by the terms of this Lease. .

Title to all Parts (as hereinbelow defined) incor-
porated in or installed as part of the Units shall without
further act vest in the Owner if: (.i). such -Part is in
.replacement of or in substitution for, and not in addition
to, any Part originally incorporated in or installed as part
of a Unit at the time of the acceptance thereof hereunder or
any Part in replacement of, or in substitution for, any such
original Part,' (ii) such Part is required to be incorporated
-.in or installed as part', of - the Units pursuant to the terms
of 'the second- or third paragraph of this §9 or (iii). not-
withstanding the provisions of the fourth paragraph of this
§9, such Part cannot be readily removed .from the Unit to
which it relates without causing material damage thereto and
without.diminishing or impairing the value or utility which
such Unit shall have had at such time had such alteration or
addition not occurred. . In all other cases, if no Event of
Default, or. event, which with notice or lapse of time or both
would constitute an Event of Default, shall have occurred
and be continuing/ title 'to Parts . incorporated . in or
installed as parts of the Units as a result of such altera-
tions- or .additions shall vest in the Lessee.. The term
"Part" .for the .purposes of. this paragraph and §13 -hereof
shall be defined to include -any appliance, part, instrument,
accessory, furnishing or 'other equipment of' any nature which
may from .time to time be incorporated in or installed as
part of any Unit..

The Lessee shall pay, and shall protect., indemnify
and hold • the Owner, its. successors, assigns (including, any
party to which this.Lease or any of the Owner's rights here-
under' are assigned for security purposes), principals,
agents and servants (hereinafter called "Indemnified Per-
sons"), directly or as third .party beneficiaries hereof,
harmless from • and against, any and all costs, expenses,
.causes-of action, suits, damages, losses, penalties, claims,
demands, or 'judgments, of- any nature whatsoever which .may be
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imposed on, incurred by or asserted against any Indemnified.
Person (including• any or all liabilities, obligations, dam-
ages, costs, disbursements, expenses [including without
limitation reasonable attorneys' fees and expenses of any
Indemnified Person] relating thereto) in any way relating to
or' arising o.r alleged to arise out of this Lease or. the
Units, including without limitation those in 'any way rela-
ting to or arising or alleged to arise out of (i) the manu-
facture, construction, purchase, acceptance, rejection,
ownership, delivery, nondelivery, lease, sublease, .posses-
sion, ..use, operation, condition, sale, return or other dis-
position, of. any Unit or portion thereof; (i.i) any latent or
other defects whether or- not discoverable by any Indemnified
Person or the Lessee; (iilj any claim for pa.tent, trademark
or copyright infringement; (iv) any claims based on strict
liability in tort or imposed by statute; (v) any injury to
or the death of any person or any damage to or loss of. prop-
erty on or near 'the Units or in any manner growing out.of or
concerned with, or alleged to grow out of or.be connected
.with, the ownership, use,, replacement, adaptation or main-
tenance of the Units or of any other equipment in connection

. with the Units (whether -owned or under the control of the
Owner, the Lessee or- any other person) or resulting or
alleged to re.sult from the condition of any.thereof or from
the negligence of the Owner; or (vi) any violation (except
by the Indemnified Person seeking indemnity hereunder) or
alleged violation, of any provi sion of this Lea.se or of any
agreement, law, rule,' regulation, ordinance or restriction,
affecting or applicable to the Units or the leasing, sub-,
leasing, ownership, use, replacement, adaptation or mainte-
nance thereof; .provided, however, that the- Lessee shall not
be obligated" hereunder to indemnify any Indemnified Person
for any such matters arising from that Person's' gross negli-
gence or willful misconduct. . All payments hereunder shall
be made directly to the Indemnified Person. The "Lessee
shall be obligated under this- §9, -irrespective of- whether

. any Indemnified Person shall .also be indemnified with,
'respect to the same matter, under any other agreement by any
•other person, and the Indemnified Person seeking to enforce
the indemnification may'proceed directly- against the Lessee
under this §9 without first resorting to any such other
rights of indemnification. In case any action, suit or pro-
ceeding is brought against any - Indemnified Person in. connec-
tion, with any claim indemnified against hereunder, the Les-
see may and,, upon such Indemnified Person's request, will at
the -Lessee'.s expense resist and defend such actio-n, suit or
proceeding, or cause the same to be resisted or defended by
counsel selected by the Lessee and approved by such Indemni-
fied Person, as 'the case may be, and, in the event of any
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•failure by the Lessee to do so, the Lessee shall pay all
costs --and expenses .(including without limitation reasonable
attorneys-' fees and expenses) incurred, by such Indemnified
Person in connection with such action, suit .or proceeding.
In the event the Lessee is required to make any payment
under thi.s .§9,. the Lessee shall pay or cause to be paid such
payment to such Indemnified Person in an. amount whi-ch, after
deduction of .all .taxes required to be paid by such Indemni-
fied Person in respect of the receipt thereof under the laws
of the United States or of any political subdivision thereof
(after giving credit-for any savings in respect of any such
taxes by reason of deductions, credits or allowances in
respect of the payment of the expense indemnified against',
and of any other such taxes. . as determined in the discretion'
of. the Indemnified Person), shall be equal to the amount
necessary to fully Indemnify such Indemnified Person for the
amount of the loss indemnified. . The Lessee and the Owner
each agrees .to . give each other promptly upon obtaining
knowledge thereof written notice of any claim or .liability
hereby indemnified against. Upon the payment in full of, or
the making of provision .satisfactory to the Indemnified Per-
son for the full payment.of, any indemnities as contained in
this §9 by the Lessee,-, and provided that no Event of
Default, or event which with, notice or lapse.of time or both,
would constitute an. Event of Default, shall have occurred
•and be continuing, the Lessee shall be subrogated .to any
right of such Indemnified Person in respect of the matter
against .which indemnity has been .given. Any payments
received by such Indemnified Person .from any person (except
.the Lessee) as a'.result of any matter with respect to which
such Indemnified 'Person has been indemnified by 'the Lessee
pursuant to this §9 shall be paid over to the Lessee to the
extent, necessary to reimburse the. Lessee for indemnification
payments previously made.in respect of such matter.

The Lessee further agrees 'to indemnify, 'protect
and-hold harmless each Indemnified Person from and against
any and all. liabilities,. claims, costs, charges and
expenses, including royalty payments .and counsel .fees, . in
.any mariner imposed upon or accruing against each Indemnified
Person because of the use in or about the construction or.
operation o'f any of -the Equipment .of .any article or material
specified by the Lessee and not. manufactured by any Builder
or of any design, system, process,, formula or combination
specified by the Lessee and not developed or purported to be
developed by the Builder which infringes or is claimed to'
infringe-on any patent or. other.right.

15.



The indemnities contained in this §9 shall survive
the 'expiration or termination of.this Lease with respect to
all events, facts, conditions or other circumstances occur-
ring or .existing prior to such expiration .or termination and
are expressly made for the benefit of, and shall be enforce-
able by, any Indemnified Person. None of the indemnities in
this §9 shall be deemed to create any rights of subrogation
in any insurer or third party against the 'Lessee or the
Owner therefor, from :or under any Indemnified Person,
whether because of any. claim paid or defense' provided for
.the benefit thereof or otherwise.

The.foregoing indemnities by the Lessee shall not
constitute a guarantee by the Lessee of any value of the
Equipment following' the expiration of the term hereof as
such term may or .may not be renewed. .

-§10. DEFAULT. If,. during the continuance o'f. this
Lease,- one or more of the following events (each such event
being herein sometimes called an "Event of Default") shall
occur: . ' -

(A) payment of any part of the rental ..pro-
vided in. §3 . hereof or .payment in respect . of any

• Casualty Occurrence pursuant to §7 hereof or of any
other, sums due hereunder shall not be made by or on.
behalf of the Lessee, and such failure to make payment
shall continue., . for 10 days after such payment is due;
or . ' . . -. '. , •

(B). the Lessee shall make or • permit any
unauthorized. assignment or transfer of this Lease, or
any interest herein, or of the right to possession of
the Units, or any thereof; or

(C) default shall be made in the observance
or performance of any other of the covenants', condi-
tions and agreements on the part of the Lessee con-
tained herein, in the Agreement to Acquire and-Lease or
in any other agreement, related hereto or thereto and
.such default shall continue for 30 days- after written
notice from the Owner to the Lessee specifying the
default and demanding that the same be remedied; or

(D) any representation or .warranty made by
the Lessee herein or .in .the Agreement to Acquire, and
Lease or in any • certificate or statement furnished to

• the Owner pursuant .to or in connection with- any such
.agreements proves untrue in any material.respect as of
the date of issuance or making thereof; or
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(E). a .petition for .reorganization under
Title 11 of the United S.tates Code, as now constituted
or as it may hereafter be amended, shall be filed by or
against the Lessee and, unless such'petition shall .have
been dismissed, nullified, stayed or otherwise rendered
Ineffective (but then only so long as such stay shall
continue in- force or such ineffectiveness shall con-
'tinue), all the obligations of the Lessee under this
Lease shall not have been -and shall not continue to

..have been duly assumed in writing, pursuant to a court
order or decree, by a trustee or trustees appointed

. .(whether or not subject to ratification) in such pro.-
•ceedings in such manner that such obligations shall

' ' have the same status as expenses of administration and
obliga-tions: incurred by such trustee or trustees,

•.w.ithin 30 days after such appointment, if any, or 60
days after such petition shall have been .filed, which-

• ever shall be earlier, or by the trustee in such, pro-
ceedings. ..in accordance with 'the provisions .0:f 11
U. S . C .-§1168, or any. successor provision as the same may
hereafter be amended; or • . • . '

. (F) any other proceedings shall be commenced
by or against the Lessee for any relief which includes,

. or might result in, any modification of the obligations
of the Les'see hereunder under any bankruptcy or .insol-

. vency laws, or laws -relating to the relief of debtor,'
• readjustments •• of indebtedness, . reorganizations,
' arrangements, 'compositions .or .extensions (other than a
' law which does not. permit any readjustments of the

: obligations of the Lessee hereunder), and, Unles.s such
proceedings shall have been dismissed, . nullified,
stayed or otherwise rendered"ineffective (but then only
so long as such stay shall continue in force or' such
ineffectiveness shall continue), all the obligations of
the Lessee, under this Lease, shall not have been and
.shall not . continue to have been duly assumed in
writing,- pursuant to'. a court' order or . decree, by a

• . trustee or trustees, or receiver or receiver's appointed
(whether or not subject to .ratification) for the Lessee
or for the property of the Lessee in connection with
any such proceedings in such -manner .that such obliga-
tions . shall have the same status as obligations
incurred by. such a trustee or trustees.or receiver or
receivers., .within 30 days after such appointment, if
any, or 60 days after, such proceedings shall have been
commenced, whichever shall be earlier;

'then,-in any such case, the Owner at its option, may:
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(a) proceed, by -appropriate court action or
actions, either at law or in equity, to enforce perform--
.ance by the Lessee of the applicable covenants of this
Lease or to recover damages for the breach thereof; or

(b) .by notice in writing to the Lessee term-
inate this Lease, whereupon . all rights of the Lessee to
the use of the Units shall absolutely cease and term-
inate as though this Lease had never been made, but. the
Lessee shall remain liable as herein provided; and
thereupon the Owner may by its .agents enter upon the
premises of the Lessee or other .premises -where any of
the Units may be and take possession of all -or any of
such Units and thenceforth hold, possess, sell, operate,
lease to others and enjoy the same, free from any right
of the Lessee/, or'its successors' or assigns, to use the
Units for .any purposes whatever and without any duty.to
account to the Lessee for such .action or inaction or
for any proceeds arising thereform; but the Owner shall,
nevertheless, have a right to recover from the Lessee
any and all amounts which under the terms of this Lease
may be then due or which may have accrued to the date
of such termination (computing the. rental for any number
of days less than a full rental period by multiplying
the rental for such full rental period by a fraction of
which the numerator is such number of days and the
.denominator is- the total number of days in such .full
rental period) and also- to recover forthwith from the
Lessee as damages' for loss of a bargain and not as a
penalty, whichever of -the following amounts the Owner,
in its sole discretion, shall' specify: (x) a sum with
respect to.each Unit which represents the excess of '.(1).
the present 'value, at. the time of such • termination, ,'of
the entire unpaid balance of all rentals for''such Unit
Which would 'otherwise have, accrued hereunder from the
date of iach termination to the end of the term of .this'
Le.ase as / to such Unit over (2) the then, present value
of the rentals which the Owner reasonably estimates to
be obtainable for the.Unit during such period under a
lease.similar to this Lease, such present value to be
computed in each case on the basis of a 10% per annum
discount, compounded -semi-annually from the respective
dates upon which rentals would have been payable here-
under had this Lease not been terminated, together with
any damages and expenses, including reasonable attor-
neys' fees, in addition thereto .which the Owner 'shall
have sustained by reason of the breach of. any covenant,
representation or warranty of this Lease other than for
the payment of the rental.; or (y) an amount equal to
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the excess,., if any, of the Casualty Value' as of the
rental payment date- for such Unit on or-next preceding

• the date of termination over the amount the Owner
reasonably estimates to be' the sales value (after deduc-

. tion of a 1.1 estimated expenses .of such sale) of such
Unit at such time; provided, however, that in the -event
the Owner shall have sold or leased any Unit, the Owner
in lieu of collecting any amounts payable to the Owner
by the' Lessee pursuant 'to the preceding clauses (x) and
(y) of this (b) with respect to such Unit, may, .if 'it
shall so. ele'ct, demand that the Lessee pay the Owner
and 'the Lessee shall pay to the. Owner on the date of

. such s'ale. or leasing, 'as-the case may be, as liquidated
damages, for loss of-.a bargain and not as a penalty (i).
in .the case of suc-h a. sale an amount equal to . the
excess,' if .any, of the Casualty Value for•such Unit, as

'. of the rental- payment date for such- Unit on or next
preceding the date of' termination, over the net proceeds
of such sale, and (ii) in the case of such a leasing,
an amount equal to the excess, if any, of the present
value of all rental.for such Unit which would otherwise
have accrued hereunder from- the date of termination to
.the .end of the term of this Lease as to such Unit over

• the sum of (I) the then present value of all rental for
such Unit . required under such new lease plus (II) the
then present value of the rental (if any) which the
.Owner reasonably estimates to be obainable for the Unit

. - during the period commencing on the termination of .such
new lea.se and ending, on the date the 'term of this Lease
would have terminated if it -had not been terminated
early due to the default, each such 'present value t.o be
computed in each case on the basis of a 10% per annum
discount, compounded,, in the -case of rental which is
estimated under clause . II of this sentence, semi-
annually from the respective dates upon which- rentals
would have been payable hereunder had this Lease not
been terminated and, in the cas.e of .rental under such

•-• new..lease, periodically from the respective dates upon
• 'which such rental shall be payable thereunder.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any .and all unpaid amounts due hereunder
.before., during or after the .exercise of any of. the foregoing,
remedies and for all reasonable attorneys' fees and other
costs and expenses incurred by reason of the occurrence of
any Event of Default or the exercise of the Owner's remedies
with respect thereto, including all costs and expenses
incurred in connection with the return of any Unit.
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.The remedies in. this Lease provided in favor' of
the Owner shall not be deemed exclusive, but shall be cumula-
tive, and shall be in addition to all other remedies in its
favor .existing at law or in equity.. The Lessee hereby waives
any requirements of .law, .now or hereafter in effect,- which,
might limit or. modify the remedies herein provided, to the
extent that such . waiver is permitted by- law. The Lessee
hereby .waives' any and. all existing or future claims to any
off-set against the rental payments due hereunder and agrees
to make such rental payments regardless of any offset or
claim which may be asse;rted by the Lessee or on its behalf..,

The failure of the Owner, to exercise the rights
granted -it .hereunder upon the occurrence, of any of the
contingencies set .forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of- any
such contingencies or similar contingencies; and a waiver of
any such right .on one- occasion shall not .constitute a waiver
of such right as to any other occasion and shall- not be
effective unless in writing' signed by the'Owner.

The .Lessee .also agrees, to 'furnish, the Owner
promptly upon becoming aware of any condition which
.constitutes an Event of D.efault, . or which, with notice or
lapse of time or both would constitute such an Event of
Default;, written notice specifying such condition and the.
nature and status'thereof. • . .

' - ' §11. RETURN OF UNITS . UPON DEFAULT. If this Lease
shall terminate pursuant to §10 hereof, the Lessee shall (at
its own .cost and expense) forthwith -deliver possession of
'the Units to the Owner. Each Unit returned to the Owner
pursuant to -this §1.1 shall (i) be in the same operating
order, repair^and 'condition as when originally delivered to
the Lessee, reasonable wear .and tear and modifications, 'if
any, permitted by this Leas.e excepted and (ii) meet the
standards then in effect under the Interchange Rules-of the
Association of .American Railroads, if applicable,' or. such
comparable 'standards as' may then be in effect. For the
•purpose o'f delivering possession of any Unit or Units to the
Owner as 'above required, the Lessee shall at its own cost,
expense and risk: '-

(a) forthwith .and in the usual manner cause such
Units to be transported to such location as shall rea-
sonably be designated by the Owner and there assembled,

(b) - furnish and arrange for the Owner to store
such Units on any lines of railroad or premises approved
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by the Owner until such Units have been sold, leased or
otherwise disposed of by the Owner but not in- any event
for longer than 270 days, and . •

(c) cause the Units to be moved to such, inter-
change points as shall be designated by the Owner upon
any sale, lease or other disposal of all or any of the
Units. . • • . - . - ' • _

The 'assembling, • delivery,'.storage and transporting of the
Units as. hereinbefore provided shall be at the expense and
risk of'the Lessee (and the Lessee will maintain the insur-
ance required by §.7 of this Lease to be maintained during
this period) and are of the essence of this Lease; and,, upon
application -to .any court of equity having jurisdiction in.
the premises, the Owner shall be entitled to a decree -against
the Lessee requiring specific performance of the covenants
of the Lessee so to assemble,, deliver, store and transport
the Units. During any storage period, the Lessee will, permit
the Owner or any person designated by it, including, the
authorized representative or representatives of any prospec-
tive purchaser or user of any such Unit, to inspect the same.
In the event that the Units or any thereof are .sold, the
.Lessee shall pay to the Owner .the per diem interchange charge
for each such Unit which shall not have been- assembled,
delivered and stored, as hereinbefore provided, by the date
of such sale for each day from the date -of such sale to the
date of delivery to the purchaser thereof. - •

Without in any way limiting the obligation of the
Lessee under the foregoing provisions of this §11,. the .Lessee
hereby irrevocably appoints the Owner as the agent and
attorney of the Lessee, with full power and authority, ' at
anytime while the Lessee is obligated to .deliver .possession
of any Unit to the Owner, to demand and take possession of
such Unit in the name and on behalf of the Lessee from whom-
soever shall be in possession .of such Unit at the'time.'

§12. ASSIGNMENT; POSSESSION AND USE. This Lease
shall'be assignable in whole or in part by the Owner without
the consent, of .the Lessee; provided that no such assignee
will have any interlocking relationship with the Lessee
within the meaning of .Section 10 of the Clayton Act. The
Lessee" shall be. under no obligation to any assignee of the
Owner except upon written notice of such assignment from the
'Owner. All the rights of the. Owner hereunder shall inure to
the benefit of the Owner's successors and assigns, except to
the extent the. same may be reserved to the Owner.
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So long as no 'Event, of Default hereunder shall
have, occurred and be continuing, the Lessee shall be entitled
to the possession of the' Units, in accordance with the terms
of this Lease but, except with the prior written consent of
.'the Owner, the Lessee, shall not assign or transfer its lease-
hold interest or any of its duties, under this Lease,-, in the
Units or any of them to any pe'rso'n or entity. The Lessee,
at its own expense, will, promptly pay or discharge any and
all sums- claimed by any party which, if unpaid, might become
a lien', charge, security interest or other encumbrance (other
than as permitted'-by the 'provisions of this §12 and other
than an encumbrance created by the Owner and not the result
•of an Event .of Default, or resulting from claims -against the
'Owner not related to the ownership of the Units) upon or
with • respect to any Unit or the interest of the Owner
therein, and will promptly discharge any such lien, claim,
security Interest or other encumbrance which arises, but
shall not be required to pay or discharge any such claim so
long as the validity thereof shall be contested in good faith
and by appropriate legal proceedings in any reasonable manner
and the nonpayment thereof does not, in the opinion of the
Owner, .materially adversely, affect the interest o-f the Owner
in. the 'Equipment or this 'Lease. Except to the extent
permitted by the. provisions of this .§12, the' Lessee shall
not part with the possession or control of, or suffer or
allow to pass out of its possession or control, any of the
Units. - "

The Lessee shall not permit the use of any Unit of
Equipment outside the United States of America for a period
which .will exceed a total o.f 90 days in any taxable year of
the Owner.. If no event of default shall have occurred here-
.:under, the Lessee, may (without the Owner's consent) permit
-the use (in compliance with the terms of this Lease) of the
-Equipment by companies of which Lessee owns, directly or
indirectly, at least '80%- of the common .stock; provi-ded,
however, that the Lessee shall (i) notify the Owner of the
name and address of any such user; and (ii) in all respects
remain primarily, liable under this Lease.

. ' Nothing in this §12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Le.ase and in the Units or possession of
the Units, .to any corporation incorporated under the laws o.f
-any state, of the United States of America.or the District of
Columbia, (which shall have duly assumed the obligations of
the Lessee hereunder) into or with which the Lessee- shall
have become merged or consolidated or which shall have
acquired the property of the Lessee as an entirety or
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.substantially . as. an entirety, provided:' (i) that such
assignee or transferee will not, upon the effectiveness of
such merger, consolidation or acquisition, .be in. default
'under any. provision of this Lease and shall' have assumed all
of-the obligations of the Lessee under this Lease, and the.
Agreement, to Acqui're and Lease; and (ii) such assignment or
transfer, shall not result in a material adverse change in
the financial condition 'of Lessee, .materially affecting its'
ability to perform its obligations under this Lease.

: §13. RETURN OF UNITS UPON EXPIRATION OF TERM. On
or prior to the .termination -of the term of this Lease with
respect to each Unit or as soon as practicable on or after
the termination of the term of this Lease with respect to
each Unit and in any event not later than 45 days after the
termination of 'the term of this Lease with respect to each
Unit the Lessee w-ill, at its own cost and expense, at the
request of the Owner., cause .such Unit to be transported, to
such point .or points on its lines or storage tracks .'as shall
be designated by, the Owner.'immediately prior to or following,
such termination and shall arrange at its expense to store
such Unit, on such lines' or tracks (and if none are desig-
nated by the Owner on tracks selected by the Lessee) for a
period not to exceed 180 days. During any such storage per-
iod the Lessee will- permit the Owner or any person desig-
.nated by it; including the authorized representative . or
representatives of any prospective purchaser or user of such
Unit, to inspect the same; provided, however, that the Les-
see shall not be liable for any injury to or the death of
.any person exercising, either on behalf of the Owne.r or any
.prospective purchaser or user, the rights, of inspection
granted under this sentence., except in the .case of 'negli-
gence or.wilful wrongdoing of the Lessee or of its employees
or agents and except to the .extent otherwise provided by
law. The assembly, delivery, storage and transporting of

.the Units as hereinbefore provided are of the essence of.
this Lease, and upon application to any court of equity hav-
ing jurisdiction in the premises, the Owner shall be enti-
tled to a decree against the Lessee requiring specific
performance of the covenants of the Lessee so to cause the.
assembly, delivery, storage and transporting of the. Units.
Each Unit returned to the Owner pursuant to this §13 shall
(i) be in the same operating, order, repair and condition as
when originally delivered to the Lessee, reasonable wear and
tear excepted, (ii) have attached or-' affixed thereto any
Part title to 'which is in' the Owner pursuant to §9 hereof
and have removed therefrom- at Lessee's expense any Part or
Addi'tion title to which is in the Lessee or any other person
pursuant to such §9 < and (iii) meet the standards then in
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effect under the Interchange Rules, of the Association of
American1 Railroads, ' if . applicable, or such comparable stand-
ards, as may then be in effect. If any -Unit suffers a
Casualty Occurrence during.any' period prior to its return to
the Owner as provided for in this §13, the Lessee shall pay
to '/the 'Owner the Casualty Value of . such Unit ' as • determined •
in accordance with . §7 hereof. All gross amounts earned in
respect of any Unit shall, -from and after the termination of
the term, of this Leas.e as to such Unit, belong to and.be the
property of the Owner.

§14. RECORDING.' The Lessee, at its. own expense,
will' cause this Lease to be filed and recorded with the
Interstate Commerce Commission in- accordance with 49 U.S.C.
§11303 -and applicable provisions of the Uniform Commercial.
Code- and refiled a.s provided in Section 5 of this Lease.
The Lessee, at its own' expense, will from time to time .dp
and -perform any other act and will execute, acknowledge,
deliver, file, register, record (and will refile, reregis-
ter, deposit and redeposit .or rerecord whenever required)
any . and all further instruments required by law or reason-
ably requested by the Owner for the purpose of proper pro-
tection, -to its satisfaction, of the .Owner's interest in the
Units, or for the purpose of carrying out the intention of
this Lease. - - .

§15. ADDITIONAL OPINIONS. The Lessee will
promptly furnish to the Owner evidence of' every filing,
registering, depositing or recording required pursuant to
§14 -hereof, and an opinion or .opinions of counsel for the
Lessee with respect thereto satisfactory to the Owner. This-
Lease .shall be filed and recorded with the Interstate Com-
merce Commission prior to the delivery and acceptance here-
.under of any Unit. - :

§16. OWNER'S RIGHT TO PERFORM FOR THE LESSEE. If
the Lessee'fails to perform or comply with any of its agree-
ments contained herein, the Owner may upon notice to the.
Lessee itself perform or comply with such agreement, and the
.amount' of the reasonable cost and expenses of the Owner
incurred in connection with such performance or compliance,
together with interest on. such amount at the rate of 15% per
annum (or such lesser amount as may be legally enforceable),'
shall be payable by the Lessee upon demand.

§17. INTEREST ON OVERDUE RENTALS. Anything to
the contrary herein.contained notwithstanding, any nonpay-
ment of rentals and other obligations due hereunder shall
result in the. obligation on the'part of the Lessee promptly
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to pay an amount equal to interest at a rate of 15% per
annum on • the overdue rentals and other obligations for• the
period of time.during which they are overdue or such .lesser
amount as'may be legally enforceable.

§18. NOTICES.. Any no.tice required or permitted
to be given by either party hereto to the other shall be'
deemed to have been given when delivered to such other party
or by registered 'or certified mail, postage prepaid,
addressed as follows: ' • . .

if to the Owner, at ' P. 0. Box 32500
• • • Louisville, Kentucky 40232'. •

. • (Attention of President)

If to the Lessee, .at 176 East Fifth Street
. . St. Paul, Minnesota 55101

. ;. ' - (Attention of Vice President
and Treasurer)

•or addressed "to any party at such other address as such
party- shall, hereafter furnish .to the other parties in writ-
ing. 'Any certificate/ document or report required to be
furnished by any'party hereto to the other parties shall be
delivered to the address set forth above or so furnished for
such' party. ' . • .

§19. NO RECOURSE. No recourse shall be 'had in
respect o.f any obligation due under this Lease, or referred
to herein, against any incorporator, stockholder, director
or officer, as such, past, present or future, of the Owner
or the Lessee, whether by virtue of any constitutional pro-
vision, statute or. rule of . law or by enforcement- of any
assessment or penalty or otherwise, all such liability,
.whether at common law, in equity, by any constitutional pro-,
vision, statute or otherwise,, of incorporators, stockhold-
ers, directors, officers, as such, or beneficiaries being
forever, -released as. a condition of and as' consideration for.
the execution of this. Lease. .

§20. INCOME TAX INDEMNITY,

( a) Loss of Assumed Tax Benefits.If

(i) the Owner is not allowed for its'-taxable
year an investment credit under. Section 38 of the

'. , Internal'Revenue Code.of 1954, as amended (the."Code"),
with; respect to any one or more of the Units placed
under-this Lease in such taxable year, of not less than
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10% .of: the Purchase Price''with respect to such Unit or
Units; or

(ii) the Owner is not allowed the benefit of
current deductions for depreciation, commencing with'
its taxable year during which a Unit or Units are
placed under this Lease, on any one or. more of the
Units 'under Section 167(a) of the Code:(x) computed
pursuant to any method of depreciation authorized by
Section 167 (b) (2) or .(3) of the Code and (y) computed
on' the basis (A) of .a .'net salvage value of zero,
'(B) that the basis of such Unit or Units under Sec-
tion 167 (g) of ;the Code is not less than the Purchase
Price with respect to such Unit or Units, 'and (C) that
such Unit or Units have a useful life of seven (7) '
years; or ' ., . • '

(iii) the Owner is not.allowed the benefit of
•current 'deductions- under-. Section 163 of' the Code' for
'interest payable to the lender which has financed a
portion of the Purchase Price (the "Lender"); or

(iv) any investment credit or deductions for
depreciation with respect to any one or more of the
units are recaptured in whole or in part pursuant to
Section 47 or Section 1245 of the Code or -any successor
provision or provisions thereto; or

: (v) any amount includible in the gross
income of the Owner with respect to any one or more of
the Units or' any deduction allowable to the Owner with
respect to such Unit or Units .or with, respect to any
interest payable to the Lender shall be treated as
derived from, or allocable to, sources- outside the
'United States; o r . ' • ' . ' , • '

(vi) any amount, is included-, at any time
prior to the end of the- term of this Lease (including
renewal terms), in the gross income of the .Owner as a
result of any repair', improvement, alteration, modifi-
cation or addition (including replacement of parts) to
such Unit or Units made by the Lessee (herei'n called a
"Capital Expenditure" )-; -

• (any such failure to .allow, such recapture,
such treatment of income or deductions as derived from
or allocable to sources without the United States,, such
inclusion in gross income as a result of a Capital
Expenditure or other inability of the Owner to claim
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any said, investment credit or deduction being herein
.called a "Loss"), then, if such Loss, shall occur as a
result of an .event described in paragraph (b) of this
§20, the Lessee shall pay to the Owner as an indemnity
the .amount set forth' in paragraph (d) of this §20 at
the time set fo.rth therein.

(b) Indemnification. The Lessee shall be
required .to indemnify the .Owner with respect to any Loss
which results from:

. (A) a Loss described in clause (i) or (ii)
of paragraph (a) of this §20, if such Loss results from
the use of a. Unit by any person so as to preclude the
"original use of such property" within the meaning of
Section 48 ('b) or 167(c)(2) of the Code from commencing

. with t h e Owner. ' . . • • '

• (B) the Lessee.'s use or sublease or use by
any person of a Unit or Units in such a manner as to
result in a Loss described in clauses (i), (ii), (iv)
or (v) of paragraph (b) of.this §20;

• • • . ' ( C ) a Capital Expenditure; . . .

. (D) any .a.c't, or failure to act, at any 'time,
by the Lessee or any -of its officers, employees or
agents, regardle.ss of whether or not such act or fail-
ure to act is required or permitted, under this Lease
and including, without.limitation, any act, or failure
to act, in respect of. the income tax returns of the
Lessee; or

(E) any misrepresentation of the Lessee made
herein, in the Agreement to Acquire and Lease or .in any
other document 'submitted in connection' herewith or

. therewith.

(c) Undertaking. Lessee agrees that neither.it
nor any corporation controlled by it, in control, of it, or
under company contro.l with it. (collectively the "Lessee

• Group") directly or indirectly will at any time take any
action or file any returns or other documents inconsistent
with. Owner's assumed' tax benefits and each member of the
Lessee Group will file such returns,, take such actions and
execute .s-uch documents as may be reasonable and necessary to
provide Owner its assumed tax benefits..
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• (d) Proceedings., • If, at the conclusion ,of any
audit, the Owner receives a preliminary or "30 day"' letter
from the Internal Revenue Service proposing an adjustment in
any item that, if agreed to by the- Owner, would.result in a
Loss with respect to which the Le.ssee 'would be required to
indemnify the Owner pursuant to this §20, the Owner shall
promptly notify the Lessee of such proposed adjustment and
shall furnish to the Lessee a statement describing such Loss
and.enclosing a copy of the relevant portion of the "30 day"
letter. If.requested to do so by the Lessee, within 20 days
after, receipt of such statement, the Owner shall promptly
request from, independent tax counsel selected by the Owner
and approved by the Lessee (the "Special Tax Counsel"),
their opinion 'as to whether there is a meritorious • basis for
contesting such proposed, adjustment. If the opinion is to
the -effect that there is a meritorious basis for contesting
such proposed adjustment, .the Owner shall contest such pro-
posed'adjustment beyond the level of the Internal Revenue
Service auditing agent by such administrative proceedings,
if any, . as may be determined by the Owner in its sole dis-
cretion. Upon the conclusion q.'f such administrative pro-
ceedings, if any, the Owner shall promptly notify the Lessee
of . the final adjustment' proposed by the Internal .-Revenue
Service and, if the Owner receives within 30 days after such
notic.e a written request to do so from the Lessee, the Owner
shal'l contest such final adjustment in a court of competent
jurisdiction. If the Lesse.e requests the Owner to appeal
the d'ecision of such a court or of any intermediate appel-
late -court,, the Owner shall promptly request from Special
Tax Counsel their opinion as to whether there is a meritori-
ous basis for appealing such decision. If the opinion is to
the effect that there, is a meritorious basis for appealing
such decision, the Owner shall appeal such decision. -The
Owner, in its. sole discretion, shall determine the initial
and.any appellate court and, if the adjustment relates to an
item claimed on a tax return, shall determine whether the
proceedings shall, be for redetermination of the deficiency
proposed to be..assessed by the Internal Revenue Service or
for -refund of . taxes .paid based on such deficiency. The
Owner shall not be required .to take any action as set forth
in this paragraph (d) unless and until the Lessee shall have
agreed (in a form acceptable to Owner) to pay to the Owner
on demand all reasonable out-of-pocket'costs and expenses,
including, without limitation,, attorneys' fees and expenses
incurred, by it in connection with the taking of such- action.
'If the Owner .elects to pay taxes based on a proposed defi-
ciency and sue for a refund thereof, the Lessee shall pay to
the Owner on demand the amount of such taxes and interest
and penalties thereon which the Owner shall have paid, and
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if the Owner subsequently receives a refund of. all 'or any
part of 'such taxes and interest and penalties, it .shall,
promptly pay to the Lessee.the amount of such refunded taxes
and interest and penalties plus the amount of any interest
received by the Owner from the United States Government with
respect to such .refunded taxes and interest and penalties;
Notwithstanding anything to the contrary contained in this
•paragraph (d) :' (i) the Owner may at any. time, whether
before or. after commencing to take any actio'n with respect
to a proposed adjustment, decline to take any further action
with, respect thereto which it would otherwise be required to
take hereunder,. provided that the Owner notifie-s the Lessee
that It waives its right to any indemnity with respect to
any Loss that will result from acceptance of such proposed
adjustment; and (ii) Owner need not comply with, the full
time- limits contained in.this paragraph (d) if it is advised
by the Special Tax. Counsel' that compliance :with such time
limits may result in increased tax liability to Owner.

(e) Amount and Time of Payment of Indemnity. The
amount of indemnity payable by. the Lessee pursuant to this
§20'...with .respect 'to a Loss shall be such amount as will
result, in the Owner's reasonable judgment, in preserving
for .the' Owner both the after-tax rate of return, and eco-
nomic and accounting yield 'and the after-tax cash flow that
would have been realized by the Owner if such Loss had not
occurred, ba'sed on the rates of Federal, state and local
taxes on, based on, or measured by,' net ' income in -effect
from time to time. The amount of such., payment of indmenity
shall reflect (A) the amount 'of interest,, additions to tax
and penalties payable' by the Owner .with respect to such
Loss,' (B)-.the .amount of Federal, .state and lo.cal taxes on,
based- on, or measured by, net income (at the rates in e.ffect
from, time to time), interest, additions to tax and penalties
incurred by the Owner as a result of the receipt of such
indemnity payment,'and (C) any•amount 'paid by the Lessee to
t-he Owner pursuant to the next-to-last sentence of para-
graph (d) of this §20 which has not be'en repaid by the Owner
to the Lessee pursuant to such sentence. The Owner shall
furnish the Lessee with a notice setting forth in-reasonable
detai-1 the computations, and methods used in computing such
amount of indemnity. . .

" ' . ' In determining the amount of indemnity payable- by
the Lessee•pursuant, to this §20 with respect to a Loss which
results .from a Capital Expenditure, there shall be taken
-into account any investment credits and depreciation deduc-.
tions to which the Owner is or expects to be entitled with
respect to such Capital Expenditure in the year in which the

29. .



Capital Expenditure is made.and in subsequent years, but if
any such investment credits or depreciation deductions are.
subsequently disallow.ed, recaptured or treated as derived
from,or allocable to sources outside the United States, such
disallowance, recapture or allocation shall be treated as a
Loss described in clause (i), (ii), (iv) or (v) of para-
graph' (a) of this §20, as the case.may be.

The Lessee's obligation to pay any indemnity pay-
able pursuant .to this §20 -with respect to a Loss ' shall
become unconditional' (1) in the case of a Loss that is
required ;to be reflected on a tax return of the Owner, 30
days, after the date such tax return is filed; (2) in the
case ' of a- Loss that results . from a proposed adjustment of
the Internal•Revenue Service that'is'not contested pursuant
to paragraph (d) of this' §20', 30 days after the Lessee's
receipt of the. .statement of the proposed .adjustment; and
(3) in the case of a' Loss that results from a proposed
adjustment of the I.nternal Revenue Service that is contested
pursuant to paragraph (d) of this §20, 30 days after the day
on which such contest is finally concluded. The Lessee
shall pay to the Owner a lump sum indemnity at the time its
obligation .to pay indemnity, pursuant to this • §20. with
respect to a Loss.becomes unconditional..

Notwithstanding the foregoing provisions of this
paragraph (e) if Owner makes payment to a taxing authority
(pursuant to the terms . of this Agreement) and •• there is a
suit for refund instituted on behalf of Owner, Lessee shall
within ten (10) days of such payment by Owner pay indemnity,
pursuant to this §20 with respect thereto. If Lessee makes

• such 'a payment, 'any refunds from the taxing authority shall
be paid to. Lessee, to the extent necessary to reimburse it
for such payments to Owner.

(f) Adjustment Of Casualty Values. In the event
that the Lessee shall be required t'o indemnify the Owner
pursuant to this §20 with • .respect to a Loss relating to a
Unit -or Units, the Casualty Value of .such Unit or. Units
.shall be.appropriately reduced .to reflect the reduction, if
any, in taxes that.will be payable by the Owner with respect
to such Unit or Units' upon a Casualty Occurrence with
respect thereto. • . . • . . '

: • (g) Miscellaneous. For purposes of this §20, the
term "Owner" . shall include any affiliated group, within the
meaning of Section 1504 of the Code, of which, the Owner is .a
member, if consolidated returns are filed for such affili-
ated group for Federal income tax.purposes. All payments.of
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Indemnity made pursuant to this §20 shall be made by the
Lessee directly to. the Owner by wire transfer of immediately
available funds to the 'Owner in such manner as the Owner
from time to time shall- specify in written instructions
given to the Lessee.' "The Lessee's liabilitites .under this
§20 shall, .notwithstanding any expiration or termination of
this Lease, continue to exist, until indemnity payments are
made by the Lessee. .

(h) Indemnity for Changes in Tax Laws. ' - The
rentals.payable under §3 hereof.and the Casualty -Values (as
defined in §7 hereof) will be adjusted upward or downward to
reflect any amendment to, or change in, the Code or the
income tax regulations thereunder, which change or amendment
is enacted, adopted and effective on or before July 1, 1981.
Such adjustments will be effective as of the rental' payment
date next following such delivery and will be made in such
manner as will result,- in the Owner's reasonable judgment,
in preserving for the Owner both the after-tax rate of
return and the after-tax cash flow that would have been
realized by the Owner had such amendment or change, .as the
case may be, not occurred, based on the rates of Federal,
state and local taxe.s. on, or measured by, net income from-
time to time in effect. - , .

(i) Exclusions. Notwithstanding anything to .the
contrary set forth in this §-20, no amount shall be payable
to an Owner as' an . indemnity -hereunder in respect'of any Loss
to the extent .that such Loss would otherwise have occurred
as a result of the occurrence of any of the following
events: ' ' • .

• (a) a voluntary transfer or other voluntary
disposition by the Owner of any interest in a Unit or
any transfer or disposition by an Owner resulting from
bankruptcy ,or d(ther proceedings for the relief of
debtors' in which' such Owner is the debtor, whether
voluntary or involuntary, of any interest in any Unit,

. unless, in each case, an Event of Default hereunder
shall have occurred and be continuing; or

(b). the failure of an Owner to-claim in . a
timely .and proper manner the investment credit, the
•depreciation deductions, the deductions for the inter-
est payable to the Lender or any foreign'tax credit; or

(c) the failure of an Owner to have suffi-
.cient.liability for Federal income tax against which to
credit the investment credit or 'any foreign tax credit,
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or the failure of an Owner to have sufficient income to
benefit from the .depreciation deductions or the deduc-
tion for the interest • payable to the Lender, as the

. . case may be; or' • '

• - ' . (d) a Casualty Occurrence (as defined- in §7
hereof) if the Lessee shall have -paid, the Casualty
Value in accordance with this Lease. • • . • ••

§21. RENEWAL OPTION. Provided that this Lease has-
not been earlier -terminated' and the Lessee is not in default
hereu'nder, the Lessee may. by written notice delivered to the
.Owner not less than 180 days nor more than 360 days prior to
the. end of the. original term of this Lease or .extension
thereof in respect of the Units still - subject to. this Lease,
elect • to extend such original term of this Lease or any
renewal thereof in.respect of all but .not less than all. the
.Units then' covered by this Lease for three one-year periods,
comm.encing on the scheduled expiration of such original ' term
of this Lease or any renewal thereof as to such Units, at a
"Fair Market Rental" payable,.in arrears, in semi-annual
payments on. the 'month and day such rentals were payable for
such Units in each- year of the original term as to such
Units.- Unless otherwise agreed to by the parties', . in no
eve.nt will any such renewal extend beyond January 1, 1992.

Fair Market Rental shall be determined for each
.extended term 'of this Lease on the basis of, and shall be
equal -in amount -to, the rental which would, obtain in an
arm's-^length transaction between 'an informed and willing
lessee (other than, a lessee currently in possession)-and an
informed and willing lessor under no compulsion to lease
and, in such determination, costs of removal from the loca-
tion of current use.' shall not be a deduction from such
rental. • .

If, after 30 days from the giving of notice by the
Dessee of the Lessee's election to extend the term of this
Lease as to a particular group of Units, the Owner, and the
Lessee are unable to. agree upon a determination of the Fair
Market Rental of such Units, such rental shall be determined
in- accordance with the foregoing meaning of such.Rental by
the following procedure: If either party to such determina-
tion shall have given written notice to the other requesting
.determination of such value' by this appraisal procedure, the
partie-s shall consult for the purpose of appointing a .quali-
fied 'independent.appraiser by mutual agreement. If no such
appraiser is so appointed within 15 days after such notice
is given, each party shall appoint an independent appraiser
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within 15 days after such • notice is given, and the two
appraisers so appointed shall within 15 days after such
notice is given' appoint a third independent appraiser. If
no such third appraiser is; appointed within 15 days after
such notice is- given, either party may apply, to make such
appointment, to the American Arbitration Association, and
both.parties shall be bound by any appointment so made. Any
appraiser or appraisers appointed pursuant to the foregoing
procedure .shall be instructed - to determine, the Fair Market
Rental of the Units subject to the proposed extended term,
within 30 days after his or their appointment. If the par-
ties shall have appointed a single appraiser or .if either
party shall have failed to appoint an appraiser, the deter-
mination of Fair Market Rental of the single appraiser
appointed shall be final. If three, appraisers shall be
appointed, the determination of the appraiser which differs
most from the other two appraisers shall be excluded, the.
remaining two -determinations shall be averaged and such lat-
ter average shall be final and binding upon the parties
hereto as the Fair Market Rental.' The appraisal proceedings
•shall be conducted in accordance with the. Commercial Arbi-
'tration Rules of the American Arbitration Association as in.
effect on the date hereof, except as modified hereby. The
provision for this appraisal procedure shall be the'exclu-
sive means of determining Fair'Market Rental and shall be -in.
lieu, of any judicial or-other procedure for the determina-
tion thereof, and each party hereto hereby consents and
agrees not to assert any judicial -or other procedures. The
expenses of the appraisal procedure shall be borne ' by the.
Lessee. ' .

§22. PURCHASE OPTION.' Provided that this Lease
has not been earlier terminated and the Lessee is not in
default hereunder, the Lessee may by written notice deliv-
ered to .the Owner not less than 18.0 days nor more than 360
d.ays prior to the end of the original term of this Lease or
extension thereof in respect of the Units still subject to
this Lease, . elect to Purchase not .less than all the 'Units
then covered by this Lease., at its "Fair Market Value".

Fair Market Value..shall be determined on the basis
of, and shall be equal in amount to, the purchase price of
the Units which would obtain in an arm's-length transaction
between an informed and willing buyer-user under no compul-
sion to. purchase (other than a lessee currently in posses-
sion) and an informed and willing seller under no compulsion
to sell and, in such determination, costs of removal from
the location -of current use shall not be a deduction from
such value. ' • ' '
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If, after 30 days from the giving of notice by the-
Lessee of the Lessee's election to purchase the Units at
their Fair Market Value, the Owner and the Lessee are unable
to agree upon a determination of the Fair Market Value of
'such Units, such value shall be determined, in accordance
with the foregoing meaning of such Fair Market'Value by the
.following procedure: 'If either party to such determination
shall have given written, notice to the other requesting
determination of such value by this.appraisal procedure, the
parties shall consult for the purpose of appointing a quali-
fied independent appraiser .by mutual agreement. If. no such
appraiser is so appointed within 15 days .after such notice
is given, each'party shall appoint an independent appraiser
within 15.' days after such -notice is given, and the "two
-appraisers so appointed shall within 15 days '.after such
notice •is: given appoint a third independent appraiser: . If
no such .third appraiser, is appointed within 15 days after
such .notice is given, either party'may apply, to make such
appointment, to the American Arbitration Association, and
both-parties shall- be bound by any appointment so made. Any
appraiser or appraisers appointed pursuant to the foregoing
procedure shall be instructed to determine the Fair Market
Value of the Units subject to the proposed extended te'rm
within 30 days after his or their appointment. If the par-
ties shall have appointed a single -appraiser or if either
party shall have failed to appoint an appraiser,- the deter-
mination of Fair Market 'Value .of the single appraiser
appointed shall be final.. If three appraisers -shall be
.appointed, the determination of the appraiser which differs
•most from ' the other two appraisers shall be excluded, the
remaining two. determinations shall.be averaged and such lat-
ter average shall be final and .binding upon the parties
hereto as the Fair Market Value. The appraisal proceedings
shall be conducted in accordance with the Commercial Arbi-
tration Rules of the.American Arbitration Association- as in
effect on. the. date hereof, except as modified hereby. The
provision for this appraisal procedure shall be . the exclu-
sive means of determining Fair Market Value and shall be in
lieu of any. judicial or -other' procedure for 'the determina-
tion thereof, and each party hereto hereby consents and
agrees not to assert any judicial or other procedures. The.
expenses of the appraisal procedure shall be borne by the
Lessee.

The Fair Market Value of the Units shall be pay-
able by Lessee to Owner not after the latter of: . (i) the
termination of .this Lease; 'or (ii). five (.5) business days
after the determination of Fair Market Value pursuant to the
above-described procedures. - Upon payment of the Fair Market
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Value, Owner shall upon the request of Lessee execute and
deliver to Lessee, a bill of sale (without representations
.or warranties except that' the Units are 'free and. clear of
all claims, liens, security interests and other encumbrances
by or. in favor of any person claiming by, through or under
Owner) for. the Units and such other documents- as -may be
required .to transfer title thereto to Lessee, all in such
form as may reasonably be., requested by Lessee..

' - §23. SEVERABILITY; EFFECT .AND MODIFICATION OF
.LEASE; THIRD PARTY BENEFICIARIES. Any provision of this
Lease .which is prohibited or unenforceable in any jurisdic-
tion shall be, as to such jurisdiction, ineffective to the
extent of such prohibition or unenforceability without
invalidating the .remaining provisions hereof; and any such
prohibition or unenforceability in any jurisdiction shall
not invalidate or .render unenforceable such provision in. any
other jurisdiction. • . .

Nothing/ in this - Lea;se shall be deemed to create
any right in any person not a party hereto (other than the
'permitted successors and assigns of a party, each of which
shall be .deemed to be a third-party beneficiary hereof) and
this instrument shall not be construed in any respect to be
a contract in whole or in part for the benefit of any third
party except as aforesaid. . .

§24. EXECUTION. This\ Lease may be executed, in
several counterparts, such counterparts together constitu-
'ting but one and .the same instrument, but the counterpart
delivered, to the Owner shall be deemed to be.the .original
counterpart. Although for convenience this Lease is dated
as of .the date first set. forth .above, the actual date or
dates of execution -hereof by the parties hereto is or are,
respectively, the date or .date stated in the acknowledgments
hereto annexed. . .. - •
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§25. LAW GOVERNING. The terms of this Lease and
all rights and obligations hereunder shall be governed by
t h e laws o f t h e State o f Minnesota. . . .

IN 'WITNESS WHEREOF, the parties hereto have- exe-
cuted or caused this instrument, to be executed as of the
date first above written.

. . . . .BURLINGTON NORTHERN INC.
("Lessee")

.(CORPORATE SEAL).

Attest:

Vice President
and Treasurer

<• . • ' • ' ••'. :-.-;ocroiar/

(CORPORATE. SEAL)

Attest:

THE LIBERTY NATIONAL LEASING
COMPANY' ( "Lessor" )

.» • t • ^

By >/• •£. /:;.'^'~t-. .
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SCHEDULE B

CASUALTY -VALUES.

Casualty Value Total
Date . Casualty'Value

7-1-81 - . 107.4285

1-1-82 ' . ' 107.1225
7-1-82 - . . 105.9903"

1-1-83 . 103.8717 .
7-1-83 . .' 100.9622

1-1-84 , . . 97.4639 .
7-1-84 87.2723 -

-1-1-85' . ' 82.8667
7-1-85 78.0130'

: 1-1-86 • . 72,7569
7-1-86 ' . • . 60.8436

.1-1-87 54.7604
7-1-87 48.2365

1-1-88 . - '41.3228 .
7-1-88 . . • . . 27.7428

1-1-89 20.000
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• . • ' . '. .SCHEDULE C

CERTIFICATE OF ACCEPTANCE

To: 'THE. LIBERTY NATIONAL LEASING COMPANY •
(the "Lessor")

I, the duly authorized representative for the
Lessor and Burlington Northern Inc. (the "Lessee") under-
the Lease of Maintenance of Way Equipment, dated as of
February. 6, 1981 ('the "Lease") 'do hereby certify that I
thereunder inspected 'and accepted: delivery of the following
Units of Equipment:

MANUFACTURER: ' ' ' ' •
- • TYPE OF EQUIPMENT: "~'~

DATE ACCEPTED: ' ' . - • -
NUMBER OF UNITS: . • ,
'MANUFACTURER'S IDENTIFICATION NUMBERS:

I do further certify that the foregoing Units are
in goo.d order and condition, and appear to conform to the
specifications, requirements and standards applicable
thereto... . . . -

I do further certify that each of the foregoing
Units has been marked by means of a stencil printed in con-
trasting co.lors upon each side of each Unit in letters not
less than one inch in height as follows:

"Leased from The Liberty National Leasing Company
. Louisville, .Kentucky Pursuant to an. Agreement Filed
with the Interstate Commerce Commission"

I do further certify that as of the date hereof
(i ) the Lessee is 'not in default under the Agreement to
Acquire' and Lease dated as of February 6, 1981 or under the
Lease; and (-i.i) the representations and warranties made by
the Lessee in said Agreement to Acquire and Lease are true
and correct on the date hereof.

Authorized Representative of
Lessor and Lessee

Dated:
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